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Deposit of Estate Funds in Name of One 
Co-executor 


A bank may permit one of several co-executors to deposit 
estate funds in an account standing in his name as executor 
and may pay checks drawn against that account by him 
alone as executor. The bank will not be liable to the estate 
if the executor, without the bank’s knowledge, misappro- 
priates the money. 

This is the holding of the New York Supreme Court, 
Appellate Division, Fourth Department, in Hammer’s 
Estate. It unanimously reverses the Surrogate’s Court, the 
opinion of which was referred to and quoted from in the 
January issue of THe BAnxinc Law JourNaAt on page 1. 

This decision is based on the general rule that the act of 
one of several executors, whether it be the making of a de- 
posit, the signing of a check or some other transaction con- 
nected with the affairs of the estate, is deemed the act of all. 
This rule does not hold with respect to trustees. Where trust 
funds are deposited in a bank and there are several trustees, 
all must sign withdrawal checks. 

This does not mean that the practice sanctioned by the 
court in this case is necessarily a safe one to follow in all 
jurisdictions nor under all circumstances. Allowing one of 
several executors to control the funds of an estate through 
a checking account may at least, as this case demonstrates, 
involve a bank in litigation. j 

The statement of facts is rather lengthy, but not com- 
plicated. It appears that Conrad Hammer, Sr., a resident 
of Buffalo, died on March 9, 1915, leaving a will in which he 
named as executors, his widow Anna M. Hammer, his sons 
John and Conrad, Jr., and Robert F. Schelling. Schelling 
died shortly afterwards and so played no part in this litiga- 
tion. In the will the testator appointed his executors, already 
" NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §392. 
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named, trustees and gave all his property, real and personal, 
to his executors with direction to pay to his wife the whole 
net income and profit of his entire estate during her life, and 
upon her death to distribute his estate, including income which 
might have accumulated and not been paid over to his wife, 
among his children. 

The funds of the estate were deposited by the executors 
with the Buffalo Trust Company of Buffalo subject to with- 
drawal upon the check of John Hammer, executor, counter- 
signed by Conrad Hammer, Jr., executor. Anna M. Ham- 
mer filed with the Buffalo Trust Company a consent in 
writing to this arrangement. By April, 1922, the estate’s 
funds in this account with the Buffalo Trust Company had 
grown to an amount of over $30,000. On the 10th day of 
April, 1922, Conrad Hammer, Jr., went to the banking office 
of the appellant, the Marine Trust Company, taking with 
him a check for the sum of $20,000, dated on that day, pay- 
able to the order of cash, signed John Hammer, Sr., Ex. 
and countersigned Conrad Hammer, Jr., Executor. 

In signing the $20,000 check for the purpose of transfer- 
ring the estate funds, it was John Hammer’s intention that 
the new accounts should be opened in the names of both 
executors. Conrad Hammer, Jr., however, opened the ac- 
count in his sole name as executor. He left $10,000 on de- 
posit in this account and took a check for $10,000, which he 
deposited to his credit as executor in the Citizens’ Trust 
Company. 

Before any checks were drawn against the new account, 
the Citizens’ Trust Company merged with the Marine Trust 
Company. Thereafter Conrad Hammer, Jr., withdrew prac- 
tically all of the funds on checks signed by him as executor. 
Two of the checks, aggregating $1,500, were payable to cash; 
the others were drawn to the order of one Heisz. These 
checks were indorsed, presumably, by Conrad Hammer, Jr., 
in the name of Heisz. The executor placed his own indorse- 
ment under that of Heisz on each check and deposited them 
in his personal account in the Buffalo Trust Company. These 
checks will be referred to later. The funds thus withdrawn 
were not accounted for to the estate. 
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The widow of Conrad Hammer, Sr., died in January, 
1927, and Conrad Hammer, Jr.’s death occurred two months 
later. It was not until then that the misappropriations were 
discovered. After the death of Conrad Hammer, Jr., John 
Hammer, the sole surviving executor, resigned as executor 
and letters of administration with the will annexed were 
issued by the Surrogate’s Court of Erie County on October 
1, 1927, to two women as administrators with the will 
annexed. 

The administrators, as petitioners, instituted this action, 
which was a discovery proceeding brought under Sections 
205 and 206, the Surrogate’s Court Act, to recover from the 
Marine Trust Company the sum of $27,346.61 representing 
the amount of the misappropriations with interest. It was 
the contention of the administrators that the Marine Trust 
Company had no right to honor checks upon the deposits 
with the Marine Trust Company and in the Citizens Trust 
Company account (after the merger of the Citizens Trust 
Company with the Marine Trust Company). inasmuch as the 
deposits had been made to the knowledge of the Marine 
Trust Company for the benefit of the estate of Conrad Ham- 
mer, Sr., and inasmuch as Conrad Hammer, Jr., was only 
one of three living executors and trustees of that estate. The 
existence of another executor, namely, John Hammer, had 
been brought to the attention of the Marine Trust Company 
by the form of the $20,000 check which John Hammer had 
signed as executor, and from the proceeds of which the ac- 
counts with the Marine Trust Company and the Citizens 
Trust Company had been opened. 

The Marine Trust Company contended, on the other hand, 
that it was justified in honoring checks signed by Conrad 
Hammer, Jr., alone, as executor. In the Surrogate’s Court 
a decree was entered in favor of the administrators. In re- 
versing the Surrogate’s Court and holding that the adminis- 
trators could not recover from the bank the Appellate 
Division wrote as follows: 


The check for $20,000 payable ‘to cash was signed as stated 
above by Conrad Hammer, Jr., and his brother John as executors. 
This put the funds represented by the check in the hands of the 
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bearer of the check who was Conrad. Without question, the Buffalo 
Trust Company on which the check was drawn was required to pay 
this check as it did. (Whiting v. Hudson Trust Co., 234 N. Y. 
394; Clarke v. Public National Bank, 259 N. Y. 285.) The adminis- 
trators’ claim arises out of the transactions beginning with the de- 
posit of the $10,000 in the Marine Trust Company in the name of 
the estate, with provision that Conrad Hammer, Jr., acting alone 
might withdraw funds from the account and with the issuance by 
the Marine Trust Company to Conrad Hammer, Jr., of the check 
for $10,000, payable to his order, which he deposited in the Citizens 
Trust Company. It is the contention in this respect that the 
Marine Trust Company and the Citizens Trust Company at the time 
that these transactions took place had notice that the funds were 
estate funds and that they were required, therefore, to make investi- 
gation as to the right of Conrad Hammer, Jr., to deal with these 
funds without the co-operation of the other executors. The Marine 
Trust Company is charged with notice by reason of the form of 
the $20,000 check which Conrad Hammer, Jr., brought to it, that 
Conrad Hammer, Jr., was not the sole executor of his father’s 
estate. The administrators contend that because of this notice, 
the Marine Trust Company was not justified in drawing the $10,000 
check to his sole order or in accepting the deposit subject to his 
right to draw without the accompanying signatures of his co- 
executors, or in paying the various checks which he afterwards 
drew against the accounts. These claims run counter to established 
principles of law. The general rule in respect to executors is 
that acts done by one in reference to the administration of an 
estate are deemed the acts of all. (Barry v. Lambert, 98 N. Y. 
300; Edmonds v. Grenshaw, 39 U. S. 166; Pearce v. National 
Lead Co., 162 App. Div. 766; 7 Corpus Juris, 677.) The drawing 
of a check by one of several executors upon an estate deposit is 
but a particular instance of the exercise of power under the general 
rule. There doubtless are cases where a special arrangement is 
made with the depository and the general rule is not applicable. 
Here there was no such special arrangement. In fact the other 
executors, by their acts, put the funds in question under the control 
of Conrad Hammer, Jr. The executor Anna had expressly con- 
sented to the control of the account in the Buffalo Trust Company 
by Conrad Hammer, Jr., and John Hammer, the other executors. 
John Hammer, by signing the $20,000 check to the order of cash, 
expressly consented to the control by Conrad Hammer, Jr., of the 
money represented by the check. The deposit of $10,000 in the 
Marine Trust Company and $10,000 in the Citizens Trust Com- 
pany was in accordance with the express agreement of John Hammer 
with Conrad Hammer, Jr., although it appears in the record that 
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it was John Hammer’s intention that both executors’ names should 
be given to the bank as executors of the estate. Under the authori- 
ties, the Marine Trust Company was justified in receiving the 
deposit subject to the control of one executor, Conrad Hammer, Jr., 
even though its officers knew that he was not the sole executor and 
was justified in paying checks drawn on this account by Conrad 
Hammer, Jr., alone. 

The administrators urge, however, that this principle of the 
right of one executor to control funds of an estate is not applicable 
here because the executors were in fact also trustees and the rule 
is not effective as to trustees. In respect to deposits of the funds 
of an express trust, all the trustees must sign the withdrawal checks. 
(Sinclair v. Jackson, 8 Cow. 543. Brennan v. Wilson, 71 N. Y. 
502, Brown v. Doherty, 185 N. Y. 383; See 7 C. J. 677.) These 
executors were, under the terms of the will, also trustees: Their 
duties as executors and as trustees were coincident and to some 
extent intermingled. We have found no authority sustaining a con- 
tention that in such cases the rule in respect to trustees is applicable. 
The check brought to the Marine Trust Company was signed by 
the executors, using such designation. All checks thereafter drawn 
by Conrad Hammer, Jr., were drawn by him with the like designa- 
tion after his name. If inquiry had been made by the Marine 
Trust Company at the Surrogate’s Court, it would have learned that 
letters testamentary had been issued to the four persons named in 
the will as executors and that they had not accounted as such, 
and that there was no decree of the Surrogate’s Court setting up 
a trust, and the executors had not been discharged in any way. 
We need not determine what inquiry, if any, should have been 
made under such circumstances. All reasonable inquiry would have 
shown that Anna, John and Conrad Hammer, Jr., were acting as 
executors and were empowered to act as such. With this informa- 
tion the Marine Trust Company would have been justified in re- 
ceiving deposits and giving the $10,000 check, and in paying, checks 
drawn by Conrad Hammer, Jr., executor, as it in fact did. In 
these respects no duty owed to the other executors or to those 
interested in the estate was violated by the appellant (trust com- 
pany). 

The administrators made the further claim that the bank was 
liable as to the Heisz checks for the reason that the payee’s indorse- 
ments on these checks were forged. In a sense these indorsements 
were forged, but Section 9 of the Uniform Negotiable Instruments 
Act (Section 28 of the New York Act) provides that an instru- 
ment is payable to bearer when it is payable to the order of a 
fictitious person “and such fact was known to person making it 
so payable.” Heisz was a fictitious person within the meaning of 
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this statute. He had no knowledge of the existence of the checks 
until they were shown to him on the witness stand. His name was 
inserted as payee by the executor with the intention that he should 
acquire no interest in the checks or in their proceeds. Since the 
checks were in effect payable to bearer under the statute referred 
to, the Heisz indorsements became immaterial and could not be 


regarded as forgeries for the purpose of throwing liability on the 
bank. 


The question was raised as to the jurisdiction of the Surrogate’s 
Court of a discovery proceeding brought for the purpose of re- 
covering a deposit. The Appellate Division held that the Surrogate’s 
Court had no such jurisdiction. It preferred, however, not to place 
the decision on this point alone and therefore proceeded to deter- 
mine the rights of the parties upon the merits. 


EERE, 


Effect of Consolidation Upon Right to Act as 
Executor 


Where a bank, acting as executor under a will, transfers 
its assets to, merges into, or consolidates with, another bank, 
the question whether the successor bank acquires the right to 
continue in the capacity of executor depends upon the cir- 
cumstances present and also upon the statutes of the state 
in which the transaction takes place. 

In a California decision, involving a situation of this 
character, the following facts appeared. A trust company, 
after qualifying as executor of a will, sold its business to a 
bank authorized to do business as a trust company. Before 
the sale was completed this bank consolidated with another 
bank. ‘The sale was then completed and later the consoli- 
dated bank sold all of its assets to still another bank, which 
was later converted into a national bank. It was held that 
the last named bank succeeded to the right to act as executor. 
In re Barreiro’s Estate; Barreiro v. Bank of Italy, California 
District Court of Appeals, 138 Pac. Rep. (2d) 1017. 

The will here involved was that of Benigno Barriero, in 
which the Southern Trust & Commerce Bank was named as 
executor. It was admitted to probate in the year 1926 or 


NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §452. 
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prior thereto. The changes in the corporate identity of the 
bank named as executor which took place from then on are 
set out more in detail in the opinion of the court as follows: 


On December 31, 1926, under the provisions of section 31 of 
the California Bank Act (as amended by St. 1921, p. 1878, §15) 
the Southern Trust & Commerce Bank sold its business, including 
its Trust Department, to the Bank of America, which had trust 
powers and was authorized to do business as a trust company in 
this state. Before the sale was completed the Bank of America 
and Liberty Bank consolidated under the provisions of section 3la 
of the California Bank Act and continued its corporate existence 
under the name of “Liberty Bank of America,” which likewise had 
trust powers and was authorized by law to transact business as a 
trust company in this state. In January, 1927, the State Super- 
intendent of Banks approved the sale of the Southern Trust and 
Commerce Bank to the Liberty Bank of America and thereupon 
the trust business of the Southern Trust and Commerce Bank was 
transferred to the Liberty Bank of America. On the 15th day of 
February, 1927, the Liberty Bank of America, under the provisions 
of section 31 of the California Bank Act, sold all of its assets to 
the Bank of Italy and said sale was approved by the Superintendent 
of Banks of the State of California, and thereupon the trust busi- 
ness of the Liberty Bank of America was thereafter transferred 
to the Bank of Italy, which was a state institution and had trust 
powers and was authorized by law to do business as a trust com- 
pany in this state. On the Ist of March, 1927, the Bank of Italy 
under the provisions of section 5154 of the Revised Statutes of the 
United States (12 USCA, § 35) was converted into and became a 
national banking association under the name of Back of Italy 
National Trust & Savings Association with its principal place of 
business at San Francisco, California. Immediately upon its con- 
verson into a national banking association, Bank of Italy National 
Trust and Savings Association made the deposits required by law 
and received from the Federal Reserve Board and from the Super- 
intendent of Banks of the State of California permits and certifi- 
cates authorizing it to do business as a trust company in this state. 


After quoting the provisions of the California statutes 
applicable to cases such as this the court proceeded: 


We cannot see how the Legislature could have been more explicit 
and clear in the language it used in the subdivision of section 31 
of the California Bank Act which we have quoted in specifying 
the right of the purchasing bank to ipso facto succeed to all of 
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the rights, privileges and benefits of the purchased bank without 
any further court or other proceedings. It would do violence to 
the plain language of this section to hold that a purchasing bank 
would not automatically succeed to the office of executor held by 
the purchased bank, unless the language of the Bank Act be modi- 
fied by some other statutory enactment or be repugnant to some 
provision of our Constitution. This perhaps explains the scarcity 
of decisions in California upon this question. However, two recent 
decisions are of assistance to us in construing this section. 

In the matter of Estate of Barnett, 97 Cal. App. 138, 275 P. 
453, 454, the Bank of Italy Natonal Trust & Savings Association, 
the same corporation that is before us here as executor, filed its 
annual account as trustee under the will of Melancton Barnett, 
deceased. It asserted its right of succession from the original 
corporate trustee appointed in the decree of distribution of the 
probate court to the office of trustee of this trust estate following 
various purchases, consolidations, and mergers with its predecessors. 
The beneficiaries under the trust objected to the account filed by 
the Bank of Italy National Trust & Savings Association upon the 
ground that it could not succeed to the office of the original trustee 
merely by operation of law resulting from these sales, consolidations, 
and mergers. The court held adversely to this contention, and in 
so doing said: “Sections 31 (as amended by St. 1921, p. 1373, § 15), 
3la (as amended by St. 1921, p. 181), and 31b (as added by St. 
1921, p. 1375, § 16), of this act provide for the transfer of the 
business of banking corporations by sale, by consolidation, and by 
merger. Each section makes special provision for the transfer of 
trusteeships by such corporations, the provisions of section 31 
relating to a sale reading, in part, as follows: ‘Upon the approval 
of the superintendent of banks ... the purchasing bank shall, 
ipso facto and by operation of law and without further transfer, 
substitution, act or deed, and in all courts and places, be deemed 
and held to have succeeded . . . to all rights, obligations, . . . 
court and private trusts and other relations to any . . . principal 
or beneficiary of any court or private trust.’ With this statute 
before it, it became the duty of the court sitting in probate to 
recognize the respondent as the new trustee and that court was 
without jurisdiction to hear or determine any protest on the part 
of the beneficiaries to the statutory substitution of the trustee, 
unless the statute is void as offending some constitutional provision.” 

The case of Bank of America of California v. Granger, 115 Cal. 
App. 210, 1 P. (2d) 479, also furnishes us with authority for the 
conclusion that the office of executor passed to the Bank of Italy 
National Trust & Savings Association by operation of law. This 
case involved purchases and consolidations of state banks under 
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sections 31 and 81a of the California Bank Act. While the question 
of the right of a purchasing bank to automatically succeed to the 
trusts held by the purchased bank or the right of a consolidated 
bank to succeed to those of its component parts was not particularly 
discussed in the opinion, it was of necessity before the court, and 
the conclusions there reached could not have been arrived at had 
not the court been of the opinion that all of the rights of the 
predecessor banks merged in the successor banks by operation of 
law under the provisions of the two sections of the California Bank 
Act from which we have quoted. 

Section 3la of the California Bank Act is also clear and specific 
in its terms. Its provisions have been thoroughly discussed in the 
case of Mercantile Trust Co. v. San Joaquin Agricultural Corpora- 
tion, 89 Cal. App. 558, 265 P. 583, 585. This case involved the 
right of a bank, after consolidation, to receive and exercise a trust 
in which the bank with which it had consolidated was named as 
trustee. In reaching the conclusion that the consolidated bank 
succeeded to this office by operation of the law under the provisions 
of section 3la of the California Bank Act the court said: “It is 
not claimed here, nor could it be, upon any sound or reasonable 
basis or hypothesis, that the legislation involved in the foregoing 
section of the Bank Act in any manner or degree impinges upon 
or transcends any of the constitutional restrictions by which the 
legislative department of the state is hedged. Nor can it be doubted 
that where, as here, there is, in pursuance of the provisions of section 
3la of our Bank Act, a consolidation of two banking corporations 
the result of which is to bring into existence a single corporation 
as the successor of the two, the former ipso facto succeeds to and 
is vested with ownership of the combined capital stocks, properties, 
trusts, contracts, etc., of the two several constituents of the cor- 
poration thus created. . . . The rule as thus stated is declared 
and expressed in section 4712, vol. 7, Fletcher’s Cyc. Corp., as 
follows: ‘When corporations are consolidated the rights, franchises 
and privileges of the consolidated corporation depend upon the in- 
tention of the Legislature as manifested by the statute authorizing 
the consolidation. ‘The Legislature may confer upon it, with the 
consent of the consolidating corporation, which consent is given 
impliedly by entering into the consolidation, all the rights, franchises, 
privileges and property of the consolidating corporations, or it may 
withhold some of them, or it may add to them new rights, franchises 
or privileges. ” See, also, 5 Thompson on Corporations, 
§§ 6083, 6107, 6111. 

“The banking laws of the state of Illinois, as well as those of 
the state of New York, in all vital respects, are substantially the 
same as those of California. ‘The provisions in the statutes of 
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those states relating to the merging and consolidation of banking 
corporations are practically similar to those contained in section 
3la of our own Bank Act. Especially illuminating and peculiarly 
pertinent to the present investigation, therefore, is the discussion 
in the decisions of the courts of those states in construing and 
expounding the several provisions of their statutes relative to bank- 
ing corporations and the scope and the effect thereof with respect 
to the rights acquired and the obligations assumed by the off-spring 
of the consolidation of two or more banking corporations. The 
case of Chicago Title & Trust Co. v. Zinser et al., 264 Ill. 31, 35, 
et seq., Ann. Cas. 1915D, 931, 105 N. E. 718, is, in the facts, 
strikingly similar to the case at bar, and discusses and disposes of 
several points advanced here. In that case a corporation named 
Real Estate Title & Trust Company of Chicago was made’ by one 
Etta Nelson the executor of her last will and testament. By her 
will she authorized said corporation, as her executor, to sell and 
convey the real estate of which she died seized. At the time the 
will was made the Real Estate Title & Trust Company and the 
Chicago Title & Trust Compnay were two distinct and unrelated 
corporations, each organized under and according to the laws of the 
state of Illinois and each vested with the power and right to accept 
and execute trusts and to be appointed assignee or trustee by deed, 
and also to be appointed executor, guardian, and trustee by will. 
Subsequently to the making of the will, and prior to the death of 
Etta Nelson, the two corporations were consolidated into one, undev 
the name of Chicago Title & Trust Company, in pursuance of the 
statute of said state authorizing such consolidation. After due legal 
proceedings, letters testamentary were issued to the plaintiff (the 
consolidated corporation), and thereafter said plaintiff instituted 
a suit to compel the specific performance by the Zinsers of an 
agreement, entered into by and between the latter and the plaintiff 
after letters testamentary had been issued to the corporation, 
whereby the Zinsers agreed to purchase certain real estate belonging 
to the estate of the deceased. The suit was resisted upon grounds 
involving objections similar to some of those urged against the 
position of the plaintiff in the case now before us. ‘The case 
reached the Supreme Court of Illinois, and the action was by that 
court sustained in an opinion so clearly and satisfactorily disposing 
of the objections referred to that we feel that pardonably we may 
in extenso quote therefrom as follows: 

“By the consolidation of the Real Estate Title & Trust Com- 
pany and the Chicago Title & Trust Company the original cor- 
porations ceased to exist, and the appellee, as the consolidated cor- 
poration, acquired and succeeded to all the faculties, property, 
rights, and franchises of its component parts and became subject 
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to all the duties, obligations, and conditions imposed upon them. 
Robinson v. City of Rockford, 21 Ill. 451; Chicago, Rock Island 
& Pacific Railroad Co. v. Moffitt, '75 Ill. 524. 

“*The material question here is whether the general rule that a 
trustee cannot delegate his authority to another is an obstacle to 
the exercise of a power by the appellee to act as executor or 
trustee where one of the constituent corporations was named as 
such. That general rule rests upon the ground that the selection 
of a trustee implies personal confidence in his discretion and judg- 
ment. If a power is given to an executor or trustee which is not 
ministerial or given for the purpose of executing a declared trust 
which the court can enforce but which involves the exercise of 
discretion and judgment, the power cannot be delegated or trans- 
ferred to another, either by the trustee or a court. The rule, 
however, cannot be applied to the case of a corporation, because 
the element of trust in the judgment and discretion of an individual 
is entirely wanting. A corporation is without personality, and if 
it is selected as trustee or executor there can be no reliance upon 
individual discretion or even upon the continuance of the same 
administration. Etta Nelson, in naming the Real Estate Title & 
Trust Company as executor and trustee, knew that its directors, 
officers, and stockholders might change from time to time, and 
that the statute authorized a change of name or place of business, 
enlargement, or change of the object for which the corporation 
was formed, an increase or decrease of capital stock or change 
in the number of shares or par value, increase or decrease of the 
number of directors, and the consolidation of the corporation with 
any other corporation then existing or that might thereafter be 
organized. She therefore contemplated that these changes might 
occur, and that the Real Estate Title & Trust Company might. be 
consolidated with some other corporation such as the Chicago Title 
& Trust Company, and that it would thereby cease to exist and 
become a component part of a new corporation. A consolidation 
took place and a new corporation was created from the original 
corporations, with an enlarged capital stock and unimpaired fran- 
chises. The appellee was entitled to execute the trust, and the 
chancellor did not err in overruling the demurrer.’ To the same 
effect are the Matter of the Will, etc., of Bergdorf, 206 N. Y. 309, 
99 N. E. 714; McElwain Co. v. Primavera, 181 App. Div. 929, 930, 
168 N. Y. S. 1134. See latter case also reported in 180 App. 
Div. 288, 167 N. Y. S. 815.” 

Under the banking laws of the United States, the changing of 
a state bank into a national banking association does not destroy 
the identity of the original bank. All the assets and rights of the 
state bank pass to the national bank without any formal assign- 
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ment, and are subject to all the existing liabilities and obligations 
of the state bank as if the change had not taken place. Michigan 
Insurance Bank v. Eldred, 143 U. S. 293, 12 S. Ct. 450, 36 L. Ed. 
162; Metropolitan National Bank v. Claggett, 141 U. S. 520, 12 
S. Ct. 60, 35 L. Ed. 841. Where a state bank reorganizes into a 
national bank, it passes from one jurisdiction to another, but its 
identity is not thereby necessarily destroyed. It remains substan- 
tially the same institution under another name and subject tc 
new control. Coffey v. National Bank, 46 Mo. 140, 2 Am. Rep. 488; 
City National Bank v. Phelps, 86 N. Y. 484. With these rules 
before us, the conclusion is inevitable that the transition of the 
Bank of Italy, a state institution, into Bank of Italy National 
Trust & Savings Association, a national bank, carried with it the 
office of executor of the last will and testament of Benigno Barreiro, 
deceased, by operation of law and without the necessity of court 
order. 


REE REE 


Bank Liable for Cashier’s Wrongful Act as 
Administrator 


A bank, which permits its cashier, who is acting as ad- 
ministrator of an estate, to clear up an overdraft against 
his personal account by depositing estate funds therein, will 
be liable to the estate for the amount misappropriated by 
the cashier. Burkhalter v. People’s Bank, Supreme Court 
of Georgia, 165 S. E. Rep. 749. 

The cashier of the defendant bank was appointed admin- 
istrator of the estate of a deceased person. He kept his 
account as administrator and also his individual account in 
the bank. His individual account became heavily overdrawn. 
It was alleged by the plaintiffs, beneficiaries of the estate, 
that he paid off the overdraft by transferring funds from 
the estate account to his personal account and that this fact 
was known to the officials of the bank. In reversing a 
judgment in favor of the defendant bank the court said: 


1. “As a general rule, a bank may assume that a trustee will apply 
money deposited by him to its proper purposes under the trust, 
and is not accountable for any misappropriation of trust funds in 
which it does not participate; but a bank cannot, without incurring 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §392. 















THE BANKING LAW JOURNAL 193 






liability to the true owner, knowingly appropriate to the satisfaction 
of a debt due to it by another trust funds deposited with it by 
him after the creation of such debt.” American Trust, etc., Co. 
v. Boone, 102 Ga. 202, 29 S. E. 182, 40 L. R. A. 250, 66 Am. 
St. Rep. 167; Miller & Co. v. Gibbs, 161 Ga. 698 (5), 132 S. E. 626. 

2. “All persons aiding and assisting trustees of any character, 
with a knowledge of their misconduct, in misapplying assets, are 
directly accountable to the persons injured.” Civil Code 1910, 
§ 3784. Where an administrator has misappropriated funds of 
which he was in charge as such trustee, an action to trace and 
recover such funds from the persons alleged to have received the 
same from the administrator may be brought by the heirs at law 
in their own names. In such a case it is not necessary that the 
suit should be brought by an administrator or other official repre- 
sentative of the estate. This ruling is not in conflict with such 
decisions as Smith v. Smith, 141 Ga. 629 (7), 81 S. E. 895, and 
Denny v. Gardner, 149 Ga. 42, 99 S. E. 27, but is in harmony 
therewith. 
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Bank of Deposit Entitled to Sue on Check 


A bank, which credits a check to the depositor’s account, 
the depositor having the privilege of drawing against the 
credit, will be entitled to enforce the check against the 
drawer, who has stopped payment. This is so even though 
the depositor has drawn but a small amount against the 
deposit before the bank’s insolvency. Farmers’ Exchange 
Bank v. Farm & Home Savings & Loan Assoc., Springfield, 
Mo., Court of Appeals, 52 S. W. Rep. (2d) 608. 

One Garst, the payee of a check for $1,973.75, deposited 
it in his checking account in the Farmers’ Exchange Bank. 
The deposit slip read, “All checks credited subject to final 
payment.” The depositor, however, was given credit for the 
amount of the check and he had the privilege of drawing 
against the credit even before the collection of the check. 
He did draw against it to the extent of $21.78, when the 
bank failed. The drawer of the check stopped payment at 
the request of the depositor-payee and the bank started this 
suit against the drawer. It was held that, in these circum- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §583. 
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stances, the bank was not a mere collecting agent but took 
title to the check and therefore, could compel the drawer 
to pay it. This, of course, placed the depositor in a position 
where he had to come in as a creditor and take his dividends, 
if any, along with the other creditors. 

The court referred to certain sections of the recently 
adopted Bank Collection Code and held that they made no 
change in the law in Missouri in respect to liability in cases 


of this kind. ‘The following paragraphs are taken from the 
court’s opinion: 


Defendant relies upon section 5567, R. S. Mo. 1929 (Mo. St. 
Ann. § 5567), which reads in part as follows: “Except as otherwise 
provided by agreement and except as to subsequent holders of a 
negotiable instrument payable to bearer or indorsed . . . in blank, 
where an item is deposited . . . the bank of deposit shall be agent 
of the depositor for its collection... and any credit given by 
any such agent ... bank therefor shall be revocable until such 
time as the proceeds are received in actual money or an unconditional 
credit given on the books of another bank, which such agent has 
requested or accepted. Where any such bank allows any revocable 
credit for an item to be withdrawn such agency relation shall never- 
theless continue except the bank shall have all the rights of an owner 
thereof against prior and subsequent parties to the extent of the 
amount withdrawn.” Also section 5569, R. S. Mo. 1929 (Mo. St. 
Ann. § 5569), the pertinent part of which is, “An indorsement of 
an item by the payee or other depositor ‘for deposit’ shall be deemed 
a restrictive indorsement and indicate that the indorsee bank is an 
agent for collection and not owner of the item. ... Where a 
deposited item is payable to bearer or indorsed by the depositor in 
blank or by special indorsement, the fact that such item is so payable 
or indorsed shall not change the relation of agent of the bank of 
deposit to the depositor, but subsequent holders shall have the right 
to rely on the presumption that the bank of deposit is the owner 
of the item.” 

The two foregoing sections of the statute are a part of the 
new “Bank Collection Code,” enacted in 1929, and found on pages 
205 to 209, inclusive, of the Session Acts of that year. This Code 
was therefore in force at the time the transactions involved in this 
case took place. Defendant contends that, under this Code, when 
the Farmers’ Exchange Bank of Marshfield accepted the check in 
question indorsed in blank by Mr. Garst, and deposited same to 
his account without any special agreement, the relation of principal 
and agent was created between Garst and the bank and not that of 
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debtor and creditor; that therefore the bank was not the owner 
of the check but merely vested with authority to collect same, and 
not being vested with the title had no right to the check or the 
proceeds thereof, except in so far as it might be entitled to reimburse- 
ment for the amount of the overdraft made by Garst. On the other 
hand, plaintiff contends that this particular Code was enacted to 
codify existing law and not to change the law; that prior to the 
enactment of the law where commercial paper was deposited with a 
bank for collection, the title thereto did not pass to the bank and 
that the Code recognizes that rule; that the Legislature never 
intended to change the law, as heretofore established in this state, 
that where a check or draft is not deposited for collection, but 
placed to the credit of the depositor as cash, with the right to 
draw against same, the title to such check or draft does pass to the 
bank of deposit. A long and unbroken line of decisions in this state 
have established the rule beyond any further question that when a 
check, draft, or similar commercial paper is indorsed and deposited 
by a customer in a bank, which gives such depositor credit therefor 
on his account with unrestricted authority to draw checks against 
said account, unless there be some other agreement or understanding, 
the title to such check, draft, or similar commercial paper is ipso 
facto transferred to the bank as a matter of law. Ayres v. Farmers’ 
& Merchants’ Bank, 79 Mo. 421, loc. cit. 424, 49 Am. Rep. 235; 
Foristel v. Security National Bank, Savings & Trust Co., 320 Mo. 
437, '7 S. W. (2d) 997; National City Bank of St. Louis v. Macon 
Creamery Co. (Mo. Sup.) 46 S. W. (2d) 127, loc. cit. 129. In the 
latter case, at page 130 of 46 S. W. (2d), the Supreme Court said: 
“The giving of the credit with the right allowed appellant by the 
agreement and course of dealing to immediately draw against it was 
practically the same as paying the money to appellant on the draft 
and receiving the cash again on deposit. The authorities cited 
further hold that the mere fact that the bank reserves the right 
by agreement of course of dealing to charge back against the 
customer’s account any draft or check or similar instrument which, 
after being deposited and credited to the customer’s account, is _ 
dishonored, does not change the rule as to vesting title in the bank. 
The question then is whether or not the bank collection Code above 
referred to changed the previous existing rule of law as to deposits of 
drafts, checks, or other commercial paper, as herein before set forth. 
It is our opinion the Legislature had no such intention. The act 
specifically provides that: “Except as otherwise provided by agrec- 
ment and except as to subsequent holders of a negotiable instrument 
payable to bearer or indorsed specially or in blank, where an item 
is deposited or received for collection, the bank . . . shall be agent 
of the depositor for its collection,” etc. 
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Under that exception a bank which receives a deposit of a check 
and credits it to the account of its customer with the privilege of 
drawing against said account, as in this case, has impliedly, at least, 
entered into a contract to establish the relationship of debtor and 
creditor and not that of principal and agent. As heretofore noted, 
it is not materially different from the case where the check holder 
cashes a check and thereupon deposits the cash with the bank. In 
either case it becomes a cash transaction and the bank becomes the 
owner either of the cash deposited or the check for which it has given 
the customer credit with unrestricted right of withdrawal. To hold 
otherwise would be to give an unfair and unjustified advantage to the 
depositor of a check or draft as against the depositor of cash. 
In daily bank transactions, to give the depositor of a check or 
draft such an advantage over other depositors is so far removed 
from equity and justice as to be repugnant to public policy. 

The course of dealing in the case at bar indicates an implied 
agreement inconsistent with the theory of principal and agent. Such 
an agreement, although not express, should, in our opinion, take 
the case out of the statute, under the exception above quoted, grant- 
ing, but not deciding, that such statute was intended to apply in 
cases between banks and its customers or depositors, and not to apply 
solely as to transactions between banks, as contended by plaintiff. 
We therefore hold that the statute above referred to does not affect 
the status of Garst and the bank under the facts in this case, and 
that therefore the bank became the holder of the title to the check 
in question. 


REESE 


Assessments Against Stock Issued as Dividend 


Upon the failure of a national bank a stockholder cannot 
escape assessment, in an action brought by the receiver, as 
to certain shares on the ground that they represent an unlaw- 
ful increase in the capital stock made by declaring a stock 
dividend. 'To permit such a defense would be to allow the 
stockholder to attack collaterally the certificate of the Comp- 
troller of the Currency authorizing the increase. Such a 
determination by the Comptroller is open to attack only in 
an action brought directly against him. This was held by 
the United States District Court in the case of Anderson v. 
Benedict, 1 Fed. Supp. 654. 

The defendant in this action was the owner of 240 shares 

NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1350, 1369. 
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of the stock of the failed bank. He had purchased 90 of 
them, the other 150 having come to him at different times 
in the form of stock dividends. He admitted his liability 
for $9,000 of the $24,000 assessed against him but set up 
the defense above mentioned as to the remaining $15,000. In 
holding that the defense could not be used in this action the 
court said: 





The record shows that before the bank declared the stock 
dividends of 1924 and 1925 it took the matter up with the Treasury 
Department at Washington, and obtained from the Comptroller 
specific information as to the procedure to follow; that this pro- 
cedure was followed and the approval of the Comptroller obtained. 
The only defense to the present case is the claim made by Mr. 
Benedict in his answer that part of the stock upon which the 
assessment was levied and upon which he was receiving dividends 
and taking all the benefits, was not lawfully issued, and therefore 
he seeks to have the assessment levied by the Comptroller on such 
shares set aside. 

The court agrees with the view as expressed by counsel for 
plaintiff, that this defense is an attempt to attack collaterally the 
certificate of the Comptroller approving of the increase of stock 
and the order of the Comptroller levying the assessment, and that 
this cannot be done in this present action. The duty and authority 
to determine such questions is vested in the Comptroller, and his 
determination, if it is to be attacked at all, must be attacked in a 
direct action brought against the Comptroller. This is not such 
an action. The Comptroller is not a party plaintiff or defendant. 
This is an action which is, in effect, between the creditors of the 
bank and the stockholder, in which the stockholder seeks collaterally 
to attack an order of the Comptroller. With respect to this, 
counsel for defendant in their brief say, “We do not attack the 
certificate of the Comptroller except only incidentally in so far as 
it formally states what does not exist,” and it is the claim of counsel 
that this inquiry not being with respect to any irregularities in 
these certificates, but rather with respect to the validity of the stock 
under the law, that the cases holding that the certificate of the 
Comptroller cannot be attacked in such an action as this are not 
germane or decisive of the question raised by defendant here. But 
the court is of the opinion that the authorities do sustain the view 
that, even keeping in mind the claim of defendant, still the certificate 
of the Comptroller cannot be collaterally attacked in such an action 
as this. In the case of Brown v. Tillinghast, 93 F. 326 (C. C. A. 9) 
the court in the opinion on page 329 of 93 F., says: “In the present 
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case a shareholder sues the receiver in equity, and seeks to recover 
the amount which he has paid on his subscription to the increased 
capital, and he asks the court to decree that the increase was illegal, 
and the comptroller’s certificate void. There is no substantial dif- 
ference in the causes of action. They are both actions against the 
receiver, and the object and purpose of both is the same. In neither 
is the proceeding directly against the comptroller, or for the pur- 
pose of correcting or revising his decision. In the view which this 
court and other courts have taken of the nature ofthe comptroller’s 
function in certifying to an increase of capital stock, the present 
suit is a collateral attack upon a judicial or a quasi judicial 
decision,—a decision which is conclusive except as against direct 
attack. ‘Tillinghast v. Bailey [C. C.] 86 F. 46; Rand v. [Columbia 
Nat.] Bank [C. C.] 87 F. 520.” 

To the same effect, Columbia National Bank v. Mathews (C. C. 
A.) 85 F. 934; Casey v. Galli, 94 U. S. 673, 24 L. Ed. 168; Bush- 
nell v. Leland, 164 U. S. 684, 17 S. Ct. 209, 41 L. Ed. 598; Chris- 
topher v. Norvell, 201 U. S. 216, .26 S. Ct. 502, 50 L. Ed. 732, 
5-Ann. Cas. 740. 

As there is no other defense, this disposes of the case. It is 
unnecessary, therefore, for the court to discuss or determine whether 
or not the defendant is estopped from asserting any irregularity 
or invalidity in the issue of the stock held by him as against plain- 
tiff, representing depositors and creditors, but from a study of 
the case it appears to the court that it would be most unfair if 
defendant were not so estopped and yet permitted to keep all the 
benefits of the ownership of the stock, including the dividends paid 
thereon. It does not seem reasonable, to say the least, that the 
stock should have been treated by defendant as valid for dividend 
purposes and now claimed to be invalid for assessment purposes, 
and it would seem that under all the facts of the instant case as 
disclosed by the record, were it necessary to decide that question, 
this is a case wherein, if ever, estoppel should be invoked. Basing 
its conclusions, however, on the ground that the certificate of the 
Comptroller cannot be collaterally attacked in this action, the court 
finds in favor of the plaintiff and that the prayer of plaintiff’s bill 
should be granted. 

It appears to the court that the language used by the Court of 
Appeals of this circuit, in the case of Bailey v. Tillinghast, 99 F. 
801, is pertinent to the case at bar, where, at page 807 of 99 F., 
the court says: “In the first place, it is altogether incompatible with 
the policy and purposes for which these banking associations are 
created and allowed to do business that mere irregularities, or even 
fraudulent practices, in organization or management, should wholly 
invalidate the exercise of their vital functions, and give ground for 
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a stockholder to repudiate his obligations to the public. There 
would be no security in doing business with such institutions. If 
such business was done at the peril of being undermined and in- 
validated by the development and maintenance of such defenses, it 
would destroy public confidence, and the business would come to 
an end.” 


FEC 


Chattel. Mortgage Void Because of Defective 
Affidavit 


By statute in a number of states, it is declared that a 
chattel mortgage shall be void as against creditors unless 
there is attached to it and recorded with it an affidavit stating 
that the mortgage is made in good faith and reciting the 
consideration given by the mortgagee. These statutes must 
be carefully observed. The penalty for non-observance or 
partial-observance is that the mortgagee may be deprived 
of his security. 

Among the decisions in this issue, is a recent one by the 
Court of Chancery of New Jersey, Wisner Mfg. Co. v. 
Second Nat. Bank & Trust Co., in which a $20,000 chattel 
mortgage was held to be void because the affidavit attached 
thereto did not properly set forth the consideration given 
by the mortgagee. 

There is a statute in New Jersey, referred to in the 
Court’s opinion, which requires that there shall be attached 
to every chattel mortgage an affidavit setting forth true con- 
sideration given for the mortgage. 

The defendant bank in this case held a chattel mortgage 
for the sum of $20,000 on cattle and farm equipment given 
to it by one Wadley. To this mortgage was attached an 
affidavit, which recited that the consideration given for the 
mortgage was a promissory note for $18,500 given in renewal 
of certain other notes and $2,476.24 in cash. 

The plaintiff recovered a judgment against Wadley in 
another action and in this proceeding attempted to have 
the chattel mortgage declared void on the ground that the 
affidavit attached to it insufficiently set forth the considera- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §799. 
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tion. It was held that the affidavit did not comply with the 
requirements of the statute and that the chattel mortgage 
was therefore void. 

The mortgage was not valid even as to the $2,476.24 
advanced in cash, the reason being that the statute requires 
that the full consideration be set forth in the affidavit and is 
not complied with by a recital of a part of the true con- 
sideration. 
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CHATTEL MORTGAGE VOID BECAUSE OF 
DEFECTIVE AFFIDAVIT 


SO 


Wisner Mfg. Co. v. Second Nat. Bank & Trust Co. of Red Bank, Court 
of Chancery of New Jersey, 162 Atl. Rep. 917 













Under the New Jersey statute (1 Comp. Stat. 1910, p. 463, § 4) 
requiring every chattel mortgage to have attached to it an affidavit 
stating the true consideration, a chattel mortgage to which is at- 
tached an affidavit, stating that the consideration is a note described 
in the mortgage, but not stating the consideration given for the note, 
is void. 

One of the defendants in this case, Wadley, gave a chattel mort- 
gage for $20,000 on cattle and farm equipment to the other defend- 
ant, the Second National Bank. The affidavit attached to the mort- 
gage recited that the consideration was the acceptance of a promis- 
sory note for $18,500 in renewal of other notes, and $2,476.24 in 
eash. The plaintiff, who had recovered a judgment against the de- 
fendant for $10,217.28 in another action, brought this action to have 
the chattel mortgage set aside. It was held that the affidavit, having 
failed to set forth the real consideration, whether money advanced, 
goods, or something else, was void. It was held that the mortgage 
could not be upheld as to the amount advanced in cash because, 
under the statute, a chattel mortgage is void as against creditors 
unless the affidavit sets forth the full, not partial, consideration. 


























Suit by the Wisner Mfg. Co. against the Second National Bank & 
Trust Co. of Red Bank. Decree in accordance with opinion. 

Frank Benjamin, of Newark, for complainant. 

Applegate, Stevens, Foster, Leonard & Reussille, of Red Bank, for 
defendant. 










BACKES, V. C.—The bill is to set aside a chattel mortgage on the 
ground that the affidavit annexed is defective. 

The defendant, Wadley, gave to the defendant, Second National Bank 
& Trust Co. of Red Bank, N. J., a mortgage on a herd of cattle and other 
chattels on his farm in Monmouth County, to secure $20,000. The 
mortgage bears date January 7, 1932, and was recorded the next day. 
The complainant recovered a judgment in the Supreme Court 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §799. 
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against Wadley on May 16, 1932, for $10,217.28, and levied upon the 
mortgaged chattels. The execution of the judgment was stayed by the 
Supreme Court pending the decision of a motion to open the judgment to 
let in a defense. The mortgagee was about to sell under its mortgage 
when a restraint was issued on this bill. The final hearing is on bill and 
answer, all the material allegations being admitted. 

The single question submitted is: Does the affidavit annexed to the 
chattel mortgage state the consideration of the mortgage as required by 
the fourth section of the Chattel Mortgage Act (1 Comp. St. 1910, 
p. 463) ? 

The president of the bank deposed ‘‘. . . that the true considera- 
tion of said mortgage is as follows, namely: the acceptance of a promis- 
sory note in the sum of eighteen thousand five hundred dollars dated 
January 6th, 1932, a true copy of which is set forth in the foregoing 
chattel mortgage which said note is given and accepted as a renewal 
note to the extent of fourteen thousand one hundred and fifty dollars 
of other notes of the said chattel mortgagor held by the said chattel 
mortgagee at the time of giving this chattel mortgage, and to the extent 
of one thousand eight hundred and seventy-three dollars and seventy- 
six cents representing notes discounted by said chattel mortgagee for 
said chattel mortgagor and endorsed by the latter, and the additional 
two thousand four hundred and seventy-six dollars and twenty-four 
cents represented by actual cash advanced said chattel mortgagor by 
said chattel mortgagee at the time of the execution of this chattel mort- 
gage; the additional sum of one thousand five hundred dollars, namely, 
the difference between eighteen thousand five hundred dollars and 
twenty thousand dollars, the amount of said chattel mortgage, to be 
advanced said chattel mortgagor during the term of this chattel mortgage 
if he shall require said moneys and said chattel mortgagee shall elect to 
advance it; . . .’’ that the amount due is $18,500; and that there 
may grow due $1,500. 

The note is copied in the mortgages, and the condition is that, upon 
the payment of the note and the $1,500, if later lent, the mortgage is 
to be void. There is nothing in the body of the mortgage shedding light 
on the consideration. 

The affidavit is defective in respect of the averment that the con- 
sideration is the acceptance of the $18,500 note as a renewal note to the 
extent of $14,150 of other notes of the mortgagor held by the bank. It 
merely shows a state of facts, not a consideration. It discloses that the 
bank held the mortgagor’s evidence of indebtedness, the notes, for which 
the renewal was given, in part, but it fails to state how the indebtedness 


arose, what the consideration was upon which the notes were given, a. 


loan of money, the value of work done, the price of things sold, or the 
like. Graham Button Co. v. Spielmann, 50 N. J. Eq. 120, 24 A. 571, 
affirmed 50 N. J. Eq. 796, 27 A. 1033. In that case Vice Chancellor 
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Van Fleet held, as he had held in the earlier case of Ehler v. Turner, 
35 N. J. Eq. 68, that a compliance with the statute requires that the 
affidavit disclose how the relation of debtor and creditor was created. 
Dunham v. Cramer, 63 N. J. Eq. 151, 51 A. 1011; Lion Shoe Co. v. 
Price, 108 N. J. Eq. 553, 155 A. 775. So closely has this doctrine been 
adhered to that our Court of Appeals in Collerd v. Tully, 78 N. J. Eq. 
557, 80 A. 491, Ann. Cas. 1912C, 78, expressed the view that an affidavit 
that the consideration was the balance due on a judgment, the highest 
form of evidence of indebtedness, was deficient because it failed to show 
the origin of the debt upon which the judgment was recovered. Counsel 
for the bank argues, in effect, that as the mortgagee is a national bank 
and its business that of lending money on, or discounting, notes, it is to 
be spelled out that the notes were for money lent. It is not an exclusive 
inference. National bank, sometimes, in self-protection, buy in their 
debtors’ collaterals and later sell them; they also buy and sell securities. 
But if it were, the statute does not allow us to infer that the considera- 
tion of a chattel mortgage to a bank was for money loaned, any more 
than one to a shoemaker was for shoes, but exacts from all holders of 
such instruments, alike, that they state under oath how the obligation 
intended to be secured came into existence. Nothing short of that will 
do. The requirement is imperative, and the reason for it has been so 
often told that it will not be repeated. 

The pressing question is not was the mortgage honestly given to 
secure an honest debt; it is not one of untruthful affidavit of considera- 
tion as in Miller v. Gourley, 65 N. J. Eq. 237, 55 A. 1083, and Hunt v. 
Ludwig, 93 N. J. Eq. 314, 116 A. 699, affirmed 94 N. J. Eq. 158, 118 
A. 839, nor that the underlying notes are not sufficiently described, as 
in Dunham v. Cramer, supra; it is not that the consideration is not 
stated with the legal preciseness thought necessary before the more 
liberal interpretation of the statute in American Soda Fountain Co. v. 
Stolzenbach, 75 N. J. Law, 721, 68 A. 1078, 16 L. R. A. (N. 8.) 703, 
127 Am. St. Rep. 822, but whether the consideration is substantially 
stated in the annexed affidavit, and we hold, upon the authorities cited, 
that it is not. While the courts no longer insist upon a technical state- 
ment of the consideration, substantial compliance with the statute has 
not been dispensed with. 

The mortgage cannot be upheld as to so much of the consideration 
which is sufficiently stated to be $2,476.24 actual cash advanced. The 
point was decided by our Court of Appeals in Coller v. Tully, supra, 
where it was held that the chattel mortgage was void as to creditors 
unless the affidavit set forth the consideration of the mortgage, not 
partially, but completely. 

A decree setting aside the mortgage as against the complainant will 
await the outcome of the action at law. In the meantime the restraint 
upon the bank from selling, as modified, will continue. 
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RIGHTS OF HOLDER OF BANK DRAFT ON 
FAILURE OF BANK 






















Fulton, Superintendent of Banks v. Hankey, Court of Appeals of Ohio, 
180 N. E. Rep. 268 





One who purchases bank drafts for cash and still holds them 
at the time of the failure of the issuing bank is not entitled to a 
preference in payment over the other creditors of the bank. In 
purchasing bank drafts the purchaser becomes, in law, an ordinary 
creditor of the bank. No relationship of trust is involved. 

In this case it appeared that, on November 4, the plaintiff 
Hankey bought four drafts from the Commercial Bank and Savings 
Co., each drawn upon the Hanover National Bank. The former 
bank immediately transferred the purchase price to its credit with 
the latter bank. The plaintiff held the drafts without presenting 
them to the Hanover National Bank until November 30, when the 
Commercial Bank failed. The court denied the plaintiff’s claim 
that his purchase of the drafts entitled him to a preferred claim. 


Action by H. G. Hankey against I. J. Fulton, Superintendent of 
Banks. To review a judgment for the plaintiff, the defendant brings 
error. Reversed, and judgment entered for the defendant. 

Gilbert Bettman, Atty. Gen., Frank T. Bow, of Columbus, J. E. 
Kelly, of Bowling Green, and Brown & Sanger and Sholto M. Douglas, 
all of Toledo, for plaintiff in error. 

Bowman & James, of Bowling Green, for defendant in error. 

Elmer E. Davis, of Toledo, amicus curiae. 























RICHARDS, J.—H. G. Hankey brought an action against I. J. 
Fulton, superintendent of banks, in the court of common pleas of Wood 
County, for the purpose of securing a preference as a creditor of the 
Commercial Bank & Savings Company of Bowling Green. The trial 
judge, on hearing the case, found and adjudged that the assets of the 
bank in the hands of the superintendent of banks for purposes of liqui- 
dation were impressed with a trust for the payment of the amount due 
the plaintiff, and adjudged that his claim was a preferred one against 
such assets. The superintendent of banks contends that the claim of 
Hankey is not a preferred claim against the assets of the bank. 

The facts are not in controversy. On November 4, 1929, the plain- 
tiff went into the Commercial Bank & Savings Company in Bowling 
Green and purchased four drafts of $100 each upon the Hanover Na- 
tional Bank of New York City, paying the bank for said drafts the sum 





NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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of $400 in cash. The bank thereupon transferred said sum of $400 to 
its credit with the Hanover National Bank. The plaintiff received the 
drafts from the bank and continues to hold them, they never having 
been presented to the New York bank for payment; but on or about 
November 30, 1929, the Commercial Bank & Savings Company of 
Bowling Green was closed by order of the superintendent of banks and 
the assets taken over for purposes of liquidation. 

Counsel for the superintendent of banks contend that the transac- 
tion between the parties created merely the relation of debtor and 
creditor, and that therefore no preference exists, while counsel for the 
claimant, Hankey, insist that the relation created was that of principal 
and agent and that therefore the funds of the bank were impressed with 
a trust in his favor, thus giving his claim a preference. 

We think there can be no doubt that under the common law such a 
transaction as is disclosed in this case, there being no fraud shown, 
created between the purchaser of the draft and the bank merely the 
relation of debtor and creditor. Such seems to be nearly the universal 
holding of the courts, and such a conclusion is more in accordance with 
the facts. The authorities are collected in an annotation found in 16 
A. L. R. 190, and a supplementary annotation may be found in 57 A. 
L. R. 1168. It may be noted, however, that the latter annotation is ap- 
pended to a case in which fraud was shown to exist. See also annota- 
tion commencing in 73 A. L. R. 66. 

It is urged, however, that the common law, denying a preference in 
cases where a draft is purchased for cash, has been changed in Ohio by 
virtue of section 713, General Code. We do not so interpret that sec- 
tion. By its terms it only applies to a case where a check is presented 
to a bank for collection and payment, and the statute can have no ap- 
plication to a case where a draft is purchased and paid for in cash. 
Whether the statute applies to a case in which a draft was purchased 
with the depositor’s own check we need not now inquire, because the 
question is not involved in the case at bar and any opinion thereon 
would be wholly obiter. 

The facts in Union Savings Bank of Bryan v. Department of Com- 
merce, 34 Ohio App. 6, 170 N. E. 186, decided by this court, are so dif- 
ferent from those in the case at bar that the decision is not an authority 
in this case. We call attention, however, to the fact that the syllabus 
cites section 713, General Code, while the reference should be to section 
714, General Code. The case last cited was affirmed by the Supreme 
Court in 119 Ohio St. 142, 162 N. E. 423. 

For the reasons given the judgment will be reversed, and proceeding 
to render the judgment which should have been rendered in the court 
of common pleas, it is adjudged that the claimant is not entitled to any 
preference. 

Judgment reversed, and judgment for plaintiff in error. 
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BANK NOT LIABLE IN PAYING ON FORGED " 
INDORSEMENT 

ke 

A. Paul Goodall Real Estate & Ins. Co. v. North Birmingham American w 

Bank, Supreme Court of Alabama, 144 So. Rep. 7 R 

connie u 

A drawee bank which pays a check on a forgery of the payee’s 0 
indorsement is liable to the payee for the amount. tl 

There are a number of cases in which it has been held that a v 
drawee bank is not liable in circumstances such as those here pre- 
sented. Those cases hold that the bank is not liable for the reason ( 
that there is no privity of contract between the bank and the payee. 

That is to say, that there is no contractual relation between the . 
drawee and the payee. The contract concerning the check is one 

between the bank and its depositor and the payee is a stranger to r 
the transaction. 

The court points out, however, that in the cases in which the bank ¢ 
was held not liable, the action was brought on the check. In the I 
present case, the action is brought for a wrongful conversion of the I 
check and in this kind of an action privity of contract is not es- 
sential. ! 

The check in this case was payable to the plaintiff real estate com- t 
pany and was drawn on the defendant bank. It was delivered by ( 
the drawer to the payee’s agent. The agent indorsed the check with I 
a rubber stamp bearing the plaintiff’s name and the words ‘‘For 


Deposit Only Account Of.’’ He used the stamp, however, in such a 
manner that these words did not appear. He placed his individual 
indorsement under the stamped indorsement. The court held that 
this constituted a forgery rendering the defendant bank liable. 


an 





Action in assumpsit by the A. Paul Goodall Real Estate & Insurance 
Co. against the North Birmingham American Bank. From a judgment 
for defendant, plaintiff appeals. Transferred from Court of Appeals 
under Code 1923, § 7326. Reversed and remanded. 

Amzie G. Barber and Arlie Barber, both of Birmingham, for ap- 
pellant. 
Murphy, Hanna, Woodall & Lindbergh, of Birmingham, for appellee. 


BROWN, J.—This is an action on the common count for money had 
and received. The plea was the general issue. 

The evidence is without dispute that the Peerless Ice Cream Co., Inc., 
being indebted to the plaintiff in the sum of $125, drew its check for 
the amount of the indebtedness on the defendant bank with which the 
drawer was a depositor. 












NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §530. 
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The check was delivered to A. Paul Goodall, plaintiff’s agent, who 
had authority to receive the check as a collector, but had no authority 
to indorse plaintiff’s name thereon, or collect said check. 

Goodall placed an indorsement thereon by using a rubber stamp 
kept by plaintiff for use in making deposits with another bank with 
which it did business, by stamping thereon the words ‘‘A. Paul Goodall 
R. E. & Ins. Co.—State Agents—Local Agents, Birmingham, Ala.,”’ 
using the stamp so as not to place thereon, ‘‘For Deposit Only Account 
Of’’ which was a part of the stamp, and indorsed ‘‘A. Paul Goodall’’ on 
the back of the check, and presented the check to the defendant bank, 
who paid it to Goodall. 

The check was subsequently surrendered to the drawer, Peerselss Ice 
Cream Co., Inc., and the evidence affords an inference that defendant 
credited itself on the drawer’s account with the amount of said check. 

After demand made on the defendant, this action was brought to 
recover the value of said check. 

Appellee insists that the question of liability of the drawee bank is 
controlled by the cases of M. Feitel House Wrecking Co. v. Citizens’ 
Bank & Trust Co. of La., 159 La. 752, 106 So. 292, and First National 
Bank of Washington v. Whitman, 94 U. 8. 348, 24 L. Ed. 229, which 
hold that, in the absence of acceptance or certification by the drawee, 
there is no privity of contract between the payee of the check and the 
drawee, and that payment of the check on a forged indorsement is not 
payment in law, although the check is surrendered to the drawer and 
credit taken therefor on the account between the drawer and the drawee, 
and that the payee’s remedy is against the drawer. 

It appears that the plaintiffs in those cases rested their rights of 
actions on the checks themselves, and hence privity of contract between 
the payee and the drawee was essential to a cause of action. Code 
1923, § 9207. 

In the instant case the basis of the plaintiff’s cause of action is the 
wrongful conversion of the check, and, under the law as settled in this 
state, he could sue in trover for conversion or waive the tort, and sue 
for money had and received. Rudisill Soil Pipe Co. v. First Nat. Bank 
of Anniston, 224 Ala. 436, 140 So. 569; First Nat. Bank of Montgomery 
v. Montgomery Cotton Mfg. Co., 211 Ala. 551, 101 So. 186; Burton 
Lumber Co. v. Wilder, 108 Ala. 669, 18 So. 552. 

In such circumstances privity in fact is not essential to plaintiff’s 
right of action. The only privity required is that arising by implica- 
tion of law. Allen v. M. Mendelsohn & Son, 207 Ala. 527, 93 So. 416, 
31 A. L. R. 1063; Farmers’ Bank & Trust Co. v. Shut & Keihn, 192 
Ala. 53, 68 So. 363. 

It is next insisted that fraud is an essential element of forgery, and 
there is an absence of evidence tending to show fraud on the part of 
Goodall in the indorsement of the check. The method pursued by 
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Goodall in the use of the rubber stamp in effecting the indorsement, 
coupled with his subsequent conversion of the money to his own use, 
goes to show a fraudulent intent at the time of the indorsement. First 
National Bank of Montgomery v. Montgomery Cotton Mfg. Co., supra. 

If what was placed on the back of the check can be treated as an 
indorsement of the name of the payee thereon, the evidence clearly 
tends to show it was a forgery, and, if so, such indorsement and pay- 
ment were inefficacious to pass the title of the check to the defendant. 
Treating the indorsement as that of Goodall only, the result is the same. 
First Nat. Bank of Montgomery v. Montgomery Cotton Mfg. Co., 211 
Ala. 551, 101 So. 186; Rudisill Soil Pipe Co. v. First Nat. Bank of 
Anniston, 224 Ala. 4386, 140 So. 569. 


‘A suit for money had and received is in the nature of an equitable 
action, and is maintainable whenever one person has money which ex 
aequo et bono belongs to another. 3 Brick. Dig. 51, §§ 10,11, 18. And 
it is not always necessary that actual money shall have been received. 
If property of anything else be received as the equivalent of money 
by one who assumes to cancel or dispose of a property right, for which, 
by contract or liability, legal or equitable, it is his duty to account to 
another, the latter may treat the transaction as a receipt of money, and 
sue for it as such.’’ Barnett v. Warren & Co., 82 Ala. 557, 561, 562, 2 
So. 457, 459; Farmers’ Bank & Trust Co. v. Shut & Keihn, 192 Ala. 53, 
68 So. 363; Dorsey v. Peppers, 202 Ala. 321, 80 So. 403; 2 R. C. L. 
782, § 36. 


The eredit received by the defendant, if it in fact credited itself with 
said check on the drawer’s account, was, within the rule above stated, 
the equivalent of money, and it was liable as for money had and re- 


ceived. Baltimore & Susquehanna R. Co. v. Faunce et al., 6 Gill (Md.) 
68, 46 Am. Dee. 655; 52 Am. Dee. 753, 754, note. 


The court therefore erred in excluding the plaintiff’s evidence and 
in directing a verdict for the defendant. 
Reversed and remanded. 


BANK STOCKHOLDER TRANSFERRING 
SHARES TO MINOR REMAINS LIABLE 


Cobb v. Bank of Martin, Court of Appeals of Georgia, Division No. 2, 
166 So. Rep. 424 


An owner of bank shares who, though acting in good faith, trans- 
fers the shares to a minor will remain subject to the stockholders’ 
statutory liability upon the failure of the bank. 


NOTE — For similar decisions see Banking ‘Law Journal ‘Digest (Fourth 
Edition) §1352. 
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Execution proceedings by the State Superintendent of Banks in con- 
trol of the Bank of Martin against T. R. Cobb. Judgment for plaintiff 
in execution, and defendant brings error. Affirmed. 

Statement of facts by Jenkins, P. J——This case arose on an affi- 
davit of illegality interposed to the levy of an execution issued by the 
state superintendent of banks on an assessment against the defendant 
as a stockholder of a defunct bank. The case was submitted to the trial 
judge, without a jury, upon the following agreed statement of facts: 
““Tyrus R. Cobb, on April 4, 1919, purchased and paid for two shares of 
the capital stock of The Bank of Martin, of Martin, Georgia, represented 
by certificate No. 81. On April 16, 1920, the said Tyrus R. Cobb pur- 
chased and paid for nine (9) shares of the capital stock of The Bank of 
Martin, of Martin, Georgia, represented by certificate No. 85. On October 
14, 1925, the said Tyrus R. Cobb, by endorsement of the two certificates 
set out above, totalling eleven (11) shares of the capital stock of The 
Bank of Martin, transferred the said stock to his minor daughter, Miss 
Shirley M. Cobb, then fourteen years of age (the said Miss Shirley M. 
Cobb having been born on the 2d day of June, 1911), intending by said 
transfer to make a gift of said stock to his said minor daughter; and on 
that same date, to wit, October 14, 1925, The Bank of Martin issued to 
Miss Shirley M. Cobb a certificate for eleven shares of the capital stock 
of The Bank of Martin, and had said transfer entered upon the books of 
the bank. That the said The Bank of Martin, by resolution of its direc- 
tors was placed in the hands of the Superintendent of Banks of the 
state of Georgia on November 18, 1930, and is in the hands of the super- 
intendent of banks this date.’’ 

On the agreed statement of facts, the trial judge found in favor of 
the plaintiff, and ordered that the execution proceed. To this judg- 
ment the defendant excepts. 

Curry & Curry, of Augusta, for plaintiff in error. 

Rodney 8. Cohen, of Augusta, for defendant in error. 


JENKINS, P. J.—One who, though acting in good faith and with- 
out any effort to avoid liability on his own part, voluntarily undertakes 
to give to a minor stock in a bank, and has the certificate issued in the 
child’s name, remains liable to assessment as a stockholder as the true 
owner of the stock, for the reason that minors are incapable of assenting 
to such a transfer so as to incur the liability imposed by the statute. 
The minor, on coming of age, would have a right of election either to 
affirm or avoid the entire transaction ; in the meantime, the transfer of 
the stock having resulted to the child’s disadvantage, the law will avoid 
it for him, thus leaving the liability upon the one making the transfer. 
Doster v. Mobley, 38 Ga. App. 508, 144 8. E. 385; Park’s Banking Law 
of Ga. p. 381; Michie on Banks & Banking, vol. 3, p. 1833; Rosenberg v. 
Bennett, 35 Ga. App. 86, 132 8. E. 119; Early v. Richardson, 280 U. 8S. 
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496, 50S. Ct. 176, 74 L. Ed. 575, 69 A. L. R. 658. Cases might be con- 
ceived of in which a guardian or trustee might be legally empowered to 
invest funds belonging to a minor in bank stock, and in such cases, 
where such investment is legally made, the minor might not only ae- 
quire a perfect title to the property, but, as a legal consequence, might 
also be held to assume the liability incident thereto. In such a case he 
who thus became legally divested of his title in the transfer would be 
freed from the attendant liability. Such, however, is not the instant 
case. Here the minor did not act through any guardian or trustee au- 
thorized to bind her in the acquisition of the stock, and could not be 
made to assume any involuntary lability incident thereto. 

Under the foregoing rulings, the trial judge, to whom the instant 
case was submitted for determination without a jury, did not err in 
holding the transferor of the stock liable for assessment. 

Judgment affirmed. 


WRONGFUL DEPOSIT OF CHECKS BY WIFE 
IN JOINT ACCOUNT 


Burke v. Burke, Supreme Court of Pennsylvania, 162 Atl. Rep. 199 


Where a man indorsed checks payable to his order and delivered 
them to his wife with instructions to deposit them in his personal 
account and the wife deposited them in a joint account in the names 
of herself and her husband, it was held that he was entitled to a 
court order directing the bank to transfer the funds to an account 
in his individual name. 

The checks in this case represented the purchase price of a piece 
of real estate which the plaintiff owned at the time of his marriage. 
There was a sharp conflict in the testimony of the two interested 
parties. The wife testified that the husband had made a present of 
the checks to her and the husband testified that he had handed them 
to her for deposit in his account because he was unable to go to the 
bank himself. The court believed the husband and acted accordingly. 





Suit by Tobias F. Burke against Alice Burke and another. From a 
decree for plaintiff, defendants appeal. Affirmed. 

E. V. MeLaughlin and Wm. B. Landis, both of Seranton, for ap- 
pellants. 

George Morrow, of Seranton, John R. K. Seott and William T. 
Connor, both of Philadelphia, for appellee. 








NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §412. 
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PER CURIAM.—Plaintiff’s bill asked that an order be made on de- 
fendant bank permitting withdrawal by check signed by him alone of 
money deposited to the credit of plaintiff and his wife in a joint account. 

The account in question consisted of two deposits, the first of $2,000, 
the second of $2,954.15. 

The pleadings show that plaintiff and his wife, the individual de- 
fendant here, executed an agreement to sell a farm in Newton township, 
Lackawanna County, the property of the former, and owned by him 
before his marriage to defendant. At the time the first payment of 
$2,000 of the consideration money was made, plaintiff was confined in a 
hospital by illness. He avers his wife brought the purchaser’s check to 
him, that he indorsed it, and instructed her to deposit it in his in- 
dividual account in defendant bank. Mrs. Burke answers, as to this 
payment, that plaintiff indorsed the check and presented it to her as a 
gift in accordance with a promise previously made, but that she de- 
posited it in a joint account, believing she could secure her husband’s 
signature at any time she desired to use the money. Shortly thereafter 
the husband and wife separated; the wife alleging desertion. The 
husband signed the deed for the property in question, and left it with 
his attorneys to be executed by his wife, who signed later, and for de- 
livery upon payment of the balance of the purchase money, namely, 
$2,954.15, which sum plaintiff testified was also deposited in the joint 
account without his knowledge or consent. At the trial, one of the at- 
torneys for Mrs. Burke stated that, by his advice, she refused to sign the 
deed unless she received the consideration to be paid for the property. 
Plaintiff avers he was informed and understood the amount of the final 
payment was deposited in his personal account, and did not know until 
two months later that both checks had been deposited in a joint account 
of himself and wife. This bill was then filed to have the two amounts 
transferred to plaintiff’s separate account. 

The chancellor found upon hearing on bill and answer that ‘‘de- 
fendant married a decrepit old man, thirty years her senior, and so ar- 
ranged matters that about $4,900 of his funds were tied up in such a way 
that she would be the sole beneficiary at his death which is liable to 
occur at any time. She alleges that the funds were given to her while 
her husband was in the hospital, and refers to certain statements that 
they were intended as a gift. The statements as to the gift were denied 
by the husband, and they [the wife’s] do not impress the chancellor in 
this ease,’’ and further that ‘‘the deposit of the money of plaintiff in a 
joint account where it could not be used by him was a fraud upon plain- 
tiff’s rights.’’ The conclusions of the chancellor were sustained by the 
court in bane, and defendant bank was ordered to ‘‘transfer the account 
of Alice Burke and Tobias F. Burke in litigation in this case, to a 
single account of Tobias F. Burke, and that checks thereon drawn by 



























212 





THE BANKING LAW JOURNAL 


the said Tobias F. Burke be honored in accordance with the usual rules 
of the bank.’’ 

‘Where the chancellor’s findings are affirmed by the court in bane 
we are concluded thereby, where such findings were supported by proof 
sufficient to require their submission to the jury in a trial at law.’’ 
Belmont Laboratories, Inc., v. Heist, 300 Pa. 542, 546, 151 A. 15, 16; 
Feuerstein v. New Century Realty Co., 304 Pa. 271, 277, 156 A. 110. 
Such proof is present and ample in the record here before us. 

As to the contention of defendant bank and trust company that 
equity is without jurisdiction in proceedings of this character, it is 
sufficient to repeat what we said in Schomaker v. Schomaker, 247 Pa. 
444, 447, 93 A. 460, 461, that ‘‘married persons might sue one another in 
equity to protect and gain possession of their separate property, ‘and 
this notwithstanding the provisions of section 3 of the act of June 8, 
1893 (P. L. 344).’ ”’ 

The decree is affirmed, at cost of appellant. 


MARRIED WOMAN LIABLE AS STOCKHOLDER 


Best v. Turner, United States District Court, N. D. Texas, 1 Fed. 
Supp. 461 








The fact that a woman, owning stock in a bank, is married is no 
bar to her being liable for an assessment against her stock on the 
failure of the bank. 


At Law. Separate actions by John A. Best, receiver, against Mrs. 
May Turner and others, and against Mrs. Fannie Camp and others. 
Judgment in accordance with opinion. 

E. M. Critz, of Coleman, Tex., for plaintiff. 
Woodruff & Holloway, of Brownwood, Tex., for defendants. 


ATWELL, D. J.—An agreed statement of facts in each of the above 
eases shows the Coggin National Bank of Brownwood, Tex., to have 
been declared insolvent on the 27th day of April, 1932, and that an 
assessment in the sum of $100,000, the full amount of the capital stock, 
was ordered paid on or before July 9, 1932. 

Each of the defendants, Mrs. May Turner and Mrs. Fannie Camp, 
was a daughter of Mrs. Mattie R. Coggin, who died in 1915, bequeathing 
to each fifty shares of stock in the bank. Each accepted the gift and a 
certificate for such shares was issued to each on the 17th day of April, 











NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1364. 














THE BANKING LAW JOURNAL 213 





1915. Each continued to own the stock as her separate property up to 
the date of the closing of the institution. Each is married and the hus- 
band of each is made a pro forma party. 

By appropriate pleadings, in the event of a judgment for the plain- 
tiff, all parties ask the court to direct the levying of the resultant execu- 
tion. See Keyser v. Hitz, 133 U. S. 138, 10 S. Ct. 290, 33 L. Ed. 531, 
and Christopher v. Norvell, 201 U. S. 216, 26 8. Ct. 502, 50 L. Ed. 7382, 
5 Ann. Cas. 740. 

A jury has been waived. Bundy v. Cocke, 128 U. 8S. 185, 9 S. Ct. 
242, 32 L. Ed. 396. 

Coverture (marriage) is no bar to the liability of a Texas married 
woman for assessments made against her stock in an insolvent national 
bank. Keyser v. Hitz, 183 U. S. 188, 10 S. Ct. 290, 33 L. Ed. 531; 
Christopher v. Norvell, 201 U. S. 216, 26 S. Ct. 502, 50 L. Ed. 732, 5 
Ann. Cas. 740. See, also, Chapman v. Boone (Tex. Civ. App.) 278 S. 
W. 869; Chapman v. Pettus (Tex. Civ. App.) 269 S. W. 268. 

The law authorizing and fixing liability of a married woman, the 
effort to reap the result of such liability must be governed by the laws 
of the state. Title 28, USCA § 727. 

Article 4621 of the Revised Civil Statutes of 1925, of Texas, pro- 
vides: ‘‘The community property of the husband and wife shall not be 
liable for debts or damages resulting from contracts of the wife except 
for necessaries furnished herself and children, unless the husband joins 
in the execution of the contract. . . .’’ Article 4623 of the same 
statutes is that: ‘‘ Neither the separate property of the husband nor the 
community property other than the personal earnings of the wife, and 
the income, rents and revenues from her separate property, shall be 
subject to the payment of debts contracted by the wife, except those con- 
tracted for necessaries furnished her or her children. a 

The acceptance of inherited shares in a national bank constitutes a 
contract. Austin v. Strong, 117 Tex. 263, 1S. W. (2d) 872, 3S. W. 
(2d) 425, 79 A. L. R. 1528; Christopher v. Norvell, 201 U. S. 216, 26 
S. Ct. 502, 50 L. Ed. 732, 5 Ann. Cas. 740; Caldwell v. Morfa (D. C.) 
24 F. (2d) 106. 

Stockholding may not be forced upon one. If stock is bequeathed 
and upon the happening of the contingency the devisee takes, then the 
contract results; if the devisee refuses, there should be and is no legal 
liability. 

Each of the defendants here took the stock after and during cover- 
ture. This taking, therefore, was a contract by a Texas married woman. 
For this sort of stock it is a binding contract. The community property 
of the husband and wife, in Texas, is not liable for such a contract. 

The two Texas cases of Cullum v. Lowe (Tex. Civ. App.) 9 S. W. 
(2d) 70, and Shaw v. Finney (Tex. Civ. App.) 7S. W. (2d) 152, seem 
to be conflicting. 
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Shaw v. Finney arose out of an effort to subject the community 
property of husband and wife to the payment of an assessment made 
upon the wife’s shares in an insolvent state bank. The Texas state bank 
statute is almost identical with the national statute authorizing assess- 
ments. Cullum v. Lowe originated in a note given by both husband 
and wife from which the husband had been relieved by bankruptcy. 
This difference in the sort of debt may afford ground for the difference 
of opinion. 

The doctrine maintained in Shaw v. Finney seems to be in harmony 
with Austin v. Strong, supra. Likewise, it appears to be the better 
reasoned. 

If the law permitted a married woman to take stock in these institu- 
tions and then made the community estate liable when disaster came to 
such stock, the result would be that the husband could not prevent such 
taking of either stock or the community, because the latter would be 
responsible for such defaults and debts as might result. By permitting 
acquisition of national bank shares by a married woman, and holding 
her liable for assessments out of her separate properties and her per- 
sonal earnings, and income, rents, and revenues of her separate prop- 
erty, and denying the responsibility of community property, a com- 
plete harmony is maintained. The state statutes are given full credit 
and sway, and there is no disturbance of the supervisions over commu- 
nity that is vested in the husband. 

Judgment will go against the defendant in each cause for $5,000 
with interest at 6 per cent. from July 9, 1932, and the execution will be 
limited to such property as is liable for the wife’s debts under the 
statutes quoted above. 


POWER TO BORROW FROM RECONSTRUCTION 
FINANCE CORPORATION 


Blades v. Hood, Commissioner cf Banks ex rel. Savings Bank & Trust Co. 
of Elizabeth City, Supreme Court of North Carolina, 
164 S. E. Rep. 828 





The commissioner of banks of North Carolina, in charge of an 
insolvent bank, has the power, when authorized by the proper court, 
to borrow money on behalf of the bank from the Reconstruction 
Finance Corporation and to pledge the bank’s assets for the payment 
of the loan. 

In this case the plaintiff was a stockholder in the Savings Bank & 
Trust Co. of Elizabeth City, N. C., which closed its doors and went 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§123, 133. 
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into liquidation on December 19, 1930. The plaintiff alleged that he 
owned 15 shares of the capital stock of the bank,’’ and that after the 
affairs of the bank were taken in charge of by the commissioner of 
banks, the latter announced his intention of borrowing $350,000 from 
the Reconstruction Finance Corporation and to pledge all or a large 
part of the assets of the bank as security for the loan. He also al- 
leged that there was no authority in law for the commissioner’s act 
in securing this loan and he sought, in this proceeding, to enjoin 
the commissioner from carrying out his plan. 


Thompson & Wilson, of Elizabeth City, and Connor & Hill, of Wil- 
son, for appellants. 
Worth & Horner, of Elizabeth City, for appellee. 


ADAMS, J.—On January 22, 1932, the Congress of the United States 
approved ‘‘An act to provide emergency financing facilities for financial 
institutions, to aid in financing agriculture, commerce, and industry, and 
for other purposes.’’ Act Jan. 22, 1932, e«. 8 (15 USCA §§ 601-617). 
The act created a body corporate under the name of ‘‘ Reconstruction 
Finance Corporation,’’ upon which it conferred power to make loans to 
banks, including loans secured by the assets of any bank that is closed 
or in process of liquidation, and to aid in such liquidation upon ap- 
plication of the receiver or liquidating agent. All loans must be ade- 
quately secured, and the corporation may take over or provide for the 
administration and liquidation of any collateral accepted by it as se- 
curity for loans. 

The right of the corporation to lend money to those who are in charge 
of a closed bank is not in controversy; the contested point is whether 
the defendants have the legal right to borrow money from the corpora- 
tion and to secure payment by pledging the assets of the bank. 

Under our laws, the commissioner of banks exercises functions 
formerly exercised by a receiver appointed by a court of equity. Ina 
ease recently decided, his predecessor, the corporation commission, was 
held to be a statutory receiver. In re La Fayette Bank & Trust Co., 
198 N. C. 783, 153 S. E. 452. We do not conceive it to have been the 
intention of the Legislature to take from courts of equity their inherent 
power to permit the commissioner of banks to exercise the functions of 
a chancery receiver in matters which are not inconsistent with his 
statutory duties. The present is a case calling for the exercise of equi- 
table jurisdiction. An emergency has arisen which was not foreseen or 
in the contemplation of the General Assembly when our banking laws 
were revised. The emergency has its origin in an effort of the Federal 
Congress to aid closed banks in a time of financial stringency ; and we 
are unable to perceive any adequate reason for denying the defendants 
an opportunity to apply to the proper court for the proffered relief. 
The right to borrow money and to pledge the assets is not absolute; it 
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must be determined by a court of equity in its administration of justice 
among those who have a pecuniary interest in the affairs of the bank. 
The court may inquire into all the facts, including those relating to the 
condition of the bank and the terms imposed by the corporation for the 
proposed loan, retaining the control and supervision of the commis- 
sioner with respect to all matters involved in the loan as in like manner 
with any other chancery receiver. The whole matter may be inquired 
of in the pending action and upon such amendments to the pleadings, 
if any, as may be necessary or expedient. 

The judgment of the superior court is reversed, and the cause is re- 
manded. Reversed and remanded. 






























COMMISSION PAID TRUST COMPANY 
SECURING LOAN NOT USURY 


Chenault v. Southern Trust Co., Court of Appeals of Kentucky, 
53 S. W. Rep. (2d) 369 


FOR 


A commission of 5 per cent., paid by a borrower to a trust com- 
pany for securing a loan on mortgage from a life insurance com- 
pany, does not constitute usury. 

The trust company, the court pointed out, ‘‘was simply in the 
business of securing loans for people from other corporations and 
there was nothing in the proof to show that there was any bad faith 
or effort to disguise the truth. It is well settled that such contracts 
are legal and not usurious.’’ 





Action by the Southern Trust Company against C. F. Chenault and 
others, in which defendants filed a counterclaim. From the judgment, 
defendants appeal. Affirmed. 

E. S. Wiggins and S. D. Parrish, both of Richmond, for appellants. 
Burman & Greenleaf, of Richmond, for appellee. 





HOBSON, C.—In this action brought by appellee, the Southern 
Trust Company, to enforce payment of a note and to foreclose the mort- 
gage securing it, after many transactions had been had, appellants C. 
F. Chenault, ete., filed an answer and counterclaim on June 9, 1928, 
pleading certain losses sustained, and also that the obligation sued on 
was usurious, and praying judgment therefor. The issues involved a 
long and complicated account, and the court referred the action to the 
commissioner to take the proof and report. A large amount of proof 


NOTE —For similar decisions see Banking Law Journal Digest. (Fourth 
Edition) §1474. 
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was taken; the commissioner reported against the counterclaim, and, 
on exceptions to his report, it was confirmed by the circuit court, and 
judgment was entered accordingly, The defendants appeal. 

The defendants owned a valuable tract of land in Madison County. 
In the year 1924 the land was mortgaged for $28,000, and interest on 
the mortgage had accumulated to the amount of $1,253. The defendants 
needed other money and applied to Lewis Dunbar, a real estate agent 
in Richmond, who was doing business under the name of the Freeman 
Realty Company, to secure for them a loan on the farm of $37,000, and 
employed him for this purpose. Dunbar made a number of efforts to 
secure the loan and was unsuccessful. Finally he got into communica- 
tion with the Southern Trust Company, a Louisville corporation, which 
has a capital of $200,000, and follows the business of procuring other 
corporations to make loans on the land of others in Kentucky. In this 
way it had outstanding loans at this time of about $20,000,000. On 
August 18, 1924, the defendants applied to the Southern Trust Com- 
pany to secure a loan on the land. In this application, among other 
things, are these words: ‘‘For the service of said trust company in con- 
nection with said loan I agree to pay the said company a commission of 
5 per cent. of the amount voted or agreed to be loaned. Same to be paid 
when said loan is closed.’’ After receiving the application, the officer 
of the trust company went down to Richmond to look at the land and 
see Chenault. After this he took up the question of the loan with the 
Metropolitan Life Insurance Company, as his company did not make 
loans, but only secured them through other companies. The Metropoli- 
tan Life then sent its agent down with the trust company’s agent to 
look at the land, and he recommended a loan of $34,000 on’ the land. 
The transaction was then closed, and the mortgage was executed on De- 
cember 1, 1924, and was recorded on January 18, 1925. The trust 
company paid the money; sent the notes and mortgage to the life insur- 
ance company under the arrangement between them and it paid to the 
trust company the money it had paid to Chenault and for him. After 
paying the mortgages and interest there was a balance left of $4,747 of 
the loan, and this was paid to Mrs. Chenault. When the life insurance 
company would only lend $34,000 on the property, and Chenault needed 
all of this, the trust company agreed to take a note for the commission 
and a second mortgage to secure it. The trust company had nothing to 
do with the contract between Dunbar and Chenault. Dunbar claimed 
a commission of 2 per cent., amounting to $680. The trust company’s 
commission of 5 per cent. on $34,000 was $1,700. It took the Chenault 
note for its commission and 2 per cent. of the amount of the loan alleged 
to be due to Dunbar for his services in procuring the loan. That note 
was for the full sum of $2,332, with annual payments running through 
a series of years and which included the claimed commission of Dunbar 
as well as that of the trust company. Before any of the installments 
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became due the trust company paid Dunbar his incorporated commis- 
sion therein and later filed this action seeking to recover the full amount 
of the note and to enforce its mortgage given to secure it, and the afore- 
said defenses were interposed thereto with the result that has been 
stated. 

It is earnestly insisted that the charge of the trust company of 5 per 
cent. is improper, and that the note to this extent was without considera- 
tion and usurious. But it will be observed that by the contract the 
trust company was to get 5 per cent. commission. It was simply in the 
business of securing loans for people from other corporations, and there 
was nothing in the proof to show that there was any bad faith or effort 
to disguise the truth. It is well settled that such contracts are legal and 
not usurious. Webb v. Southern Trust Co., 227 Ky. 79, 11 8. W. (2d) 
988; Ashland National Bank v. Conley, 231 Ky. 844, 22 8. W. (2d) 270. 
The counterclaim as to this alleged usury was properly dismissed. The 
same contention of usurious consideration is also made as to Dunbar’s 
commission if it should be found that any was due him from Chenault, 
but which the latter denies in his eyidence because, as he contends, the 
entire commission of both Dunbar and the trust company were included 
in the 5 per cent. promised to the latter, and he is sustained in that 
contention by Dunbar, but it was denied by the witnesses for the trust 
company, as well as contradicted by the note sued on, which it is ad- 
mitted was for 7 per cent. of the loan. 

But it is earnestly insisted that the failure of the court to credit 
Chenault with the amount of Dunbar’s commission was erroneous be- 
cause not sustained by the evidence, in that it proved that his commis- 
sion was to come out of the 5 per cent. agreed to be paid to the trust 
company. But, whatever the condition of the evidence on that conten- 
tion, the pleadings of Chenault are not sufficient to raise that issue and 
it cannot be investigated under a simple defense of usury. After the 
note was executed and before the suit was filed, Chenault got into 
communication again with Dunbar and arranged with him to have a 
public sale of a part of the land. He and Dunbar went up to Louisville 
to see the trust company and after this visit returned home and adver- 
tised the sale of the land. The sale was had and part of the land was 
sold for about $19,000. The proceeds of the sale was forwarded to the 
trust company, and it was requested to release the lien on this part of 
the land. It refused to do this, and thereupon the money and notes 
were placed in bank and the parties went to the court. Finally Chenault 
borrower $2,000 from another, and the lien was released and the sale 
went through. Chenault paid Dunbar $592 for this sale, and he claims 
he should reeover of the trust company for the loss and expenses he in- 


eurred by its failure to release the lien on the land sold. But the proof 
for the trust company is that it did not agree to release the land abso- 


lutely, but only agreed to release it upon the payment of $21,000. and 
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did release it in the end when the $21,000 was put up. On this question 
the evidence is conflicting, but the facts tend to sustain the testimony 
of the trust company, and the finding of the commissioner, approved by 
the circuit court, cannot be disturbed here. 

The $2,000 that was borrowed, added to the proceeds of the sale of 
the land, exceeded $21,000 by $136.04, and the trust company wrote 
Chenault that this balance was in its hands and would be applied on 
notes thereafter due. Later it collected interest on one of the pur- 
chaser’s notes, amounting to $74.95, and disclosed this fact in the action. 
The $135.04 had not been applied on a subsequent note and so it had in 
its hands $223.40, which it then paid into court. Appellants insist that 
the court erred in adjudging costs against them, when appellee had 
this money in its hands and owed them. But there was no controversy 
about this matter. The matters in controversy were all decided against 
appellants. The admitted credit was simply overlooked prior to the 
time it was disclosed. A court of equity has a judicial discretion in such 
settlements as to costs, and its discretion will not be controlled here, 
unless abused. Chiles v. Robinson, 224 Ky. 71,5 8S. W. (2d) 269. 
Judgment affirmed. 



























AGREEMENT BETWEEN STATE BANK AND 
NATIONAL BANK TO POOL LOSSES 


Norris v. Oklahoma State Bank, Supreme Court of Oklahoma, 14 Pac. 
Rep. (2d) 218 











It is illegal for a state bank and a national bank to purchase 
notes and bills receivable from another national bank, which had 
failed, in order to enable the failed bank to reopen and to agree to 
pool any losses sustained through the transaction. Consequently, 
one to whom the national bank, which had sustained the larger loss, 
assigned its interest in the contract could not enforce the contract 
against the state bank. 

The general rule here applied is that a corporation has no power 
to enter into a partnership agreement with another corporation or 
with an individual. 

















Action by P. A. Norris and another against the Oklahoma State 
Bank. Judgment for the defendant, and the plaintiff named appeals. 


Affirmed. 
W. C. Dunean and Wimbish & Wimbish, all of Ada, for plaintiff in 


error. 








NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §122. 
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B. C. King, W. A. Delaney, Jr., and Lowery H. Harrell, all of Ada, 
for defendant in error. 

ANDREWS, J.—This is an appeal by P. A. Norris, the plaintiff in 
error, from a judgment of the district court of Pontotoc County sus- 
taining a demurrer of the defendant, Oklahoma State Bank, to the third 
amended petition of the plaintiffs P. A. Norris and P. B. Wall, liquidat- 
ing agent of the First National Bank of Ada. 

The single question presented is the sufficiency of the allegations of 
the third amended petition. 

In brief, the plaintiff’s third amended petition alleged that the Mer- 
chants’ & Planters’ National Bank of the city of Ada failed; that the 
failure caused uneasiness in the minds of the depositors in the First 
National Bank of Ada and the Oklahoma State Bank of Ada; that one 
Jackson and one Kelly thereafter agreed to purchase and take over the 
Merchants’ & Planters’ National Bank provided notes and bills receiv- 
able were taken out of said bank and replaced with money; that for the 
purpose of enabling the Merchants’ & Planters’ National Bank to re- 
open its doors for business and to restore confidence, the First National 
Bank of Ada and the Oklahoma State Bank of Ada each agreed to pur- 
chase and take out of the Merchants’ & Planters’ National Bank notes 
and bills receivable and to replace the same with money, the Oklahoma 
State Bank to take assets aggregating the sum of $25,011.41 and the 
First National Bank of Ada to take assets aggregating the sum of 
$34,987.93; that the First National Bank of Ada and the Oklahoma 
State Bank of Ada agreed that those banks would pool the losses, if 
any, sustained by either of those banks occasioned by the purchasing of 
those securities; that the losses incurred by the First National Bank of 
Ada were approximately $15,000 in excess of the losses incurred by the 
Oklahoma State Bank; that the plaintiff purchased and procured an as- 
signment from the First National Bank of Ada of its interest in the 
contract; and that the defendant refused to comply with the terms of 
the contract. The action was upon the written contract. 

The plaintiff relies upon the decisions of this court in Crowder State 
Bank v. Aetna Powder Co. et al., 41 Okl. 394, 188 P. 392, L. R. A. 
1917A, 1021, First Nat. Bank in Coalgate v. First Nat. Bank of Ada et 
al., 130 Okl. 149, 265 P. 1051, and decisions from other states. We do 
not think the decisions cited are controlling upon the issue presented. 
No authority is cited for a state bank to enter into a contract with a 
national bank to pool the losses occasioned by the operation of two 
banks, and we know of none. This court has held in Municipal Paving 
Co. v. Herring et al., 50 Okl. 470, 150 P. 1067, that a corporation cannot 
enter into a partnership agreement with an individual. The same rule 
is applicable to a corporation entering into an agreement with another 
corporation. The contract sued upon was ultra vires and void. 

It is not necessary to consider what rule should be announced had 
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the action been upon an implied contract for benefits conferred, as held 
in Roxana Petroleum Co. v. Covington State Bank, 132 Okl. 221, 269 
P. 1100. 

The judgment of the trial court is in all things affirmed. 


BANK’S RIGHT TO APPLY BROKER’S DEPOSIT 
TO OVERDRAFT 


Berg v. Union State Bank, Supreme Court of Minnesota, 243 N. W. 
Rep. 696 


Where a deposit belongs to a person other than the depositor the 
bank will not be allowed to apply the deposit to the satisfaction of 
a debt due from the depositor, such as an overdraft or a matured 
note, even though it had no knowledge of the other person’s interest 
in the fund, unless it further appears that the bank has extended 
credit to the depositor, or otherwise changed its position to its dis- 
advantage, in reliance on the deposit. 

In this ease the plaintiff Berg, being the owner of county war- 


rants, delivered them to a brokerage company for collection. The 
company delivered the warrants to the defendant bank, in which it 
kept its deposit, with a draft on a bank in Montana in favor of the 
defendant. When the collection was made the defendant applied 
the proceeds to the satisfaction of an overdraft of the brokerage 
company. Under the rule above set forth, it was held that the de- 
fendant was liable to the plaintiff. 


Action by John G. Berg against the Union State Bank. Verdict for 
the plaintiff. From an order denying its alternative motion for judg- 
ment notwithstanding the verdict or a new trail, the defendant appeals. 
Order affirmed. 

Ueland & Ueland, of Minneapolis, for appellant. 

George Beaverson and Mortimer H. Boutelle, both of _— 
for respondent. 


DIBELL, J.—<Action to recover money claimed to have been econ- 
verted by the defendant. There was a verdict for the plaintiff. The 
defendant appeals from an order denying its alternative motion for 
judgment notwithstanding the verdict or a new trial. The case was here 
before and is reported as Berg v. Union State Bank, 179 Minn. 191, 229 
N. W. 102. The facts are stated and considered at length there and 
abbreviated here. 





NOTB—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§ 705, 714. 
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On the first trial below, reported on appeal in 179 Minn. 191, 229 - 
N. W. 102, 103, the court directed a verdict for the plaintiff. This court 
held that the direction was in error. It said: ‘‘It is uniformly held that, 
if the bank has notice or knowledge of the true ownership of the fund, 
or if it has knowledge of facts and circumstances sufficient to require 
inquiry on its part, which inquiry, if made, would have disclosed the 
true ownership, it cannot apply the fund to an individual indebtedness 
owing to it by the agent or trustee depositing the same.’’ 

And referring to the effect of notice and knowledge of the true own- 
ership of the fund the court said: 


‘““When it comes to the question of whether the bank, where it has 
no notice or knowledge of the true ownership of the fund and no notice 
of cireumstanees calling for inquiry, can apply the fund to an indebted- 
ness owing to it by the trustee or agent individually and thereby escape 
liability to the true owner, there is a sharp division in the authorities. 
The more numerous decisions and weight of authority appear to be that 
in such case the bank may apply the fund or deposit in payment of a 
debt owing to it by the trustee or agent individually without thereby 
becoming liable to the true owner. 

‘*A substantial number of the courts however have adopted and 
follow a modification of this rule, referred to as the equitable rule. That 
rule is that a bank, even though it has no express or implied knowledge 
of the true ownership of the fund deposited in his own name by the 
trustee or agent, cannot apply such fund to the individual debt of such 
trustee or agent where the lack of knowledge has not resulted in any 
detrimental change in the bank’s position and no superior equities have 
arisen in its favor.’ 


Our other cases, before and after, are in accord with both proposi- 
tions announced. Wegerslev v. Midland National Bank & Trust Co., 184 
Minn. 393, 238 N. W. 792; Rodgers v. Bankers National Bank, 179 
Minn. 197, 229 N. W. 90; Agard v. People’s National Bank of Shakopee, 
169 Minn. 438, 211 N. W. 825, 50 A. L. R. 629; Neilsen v. Union State 
Bank, 165 Minn. 25, 205 N. W. 453. The case of Cardozo v. Faweett, 
158 Minn. 57, 196 N. W. 809, though the approach to a somewhat simi- 
lar question was from a different angle, is interesting to note; and in 
50 A. L. R. 629-635, is a comprehensive note to Agard v. People’s Nat. 
Bank, 169 Minn. 438, 211 N. W. 825. 

The merits of the case therefore are to be solved by determination 
whether the evidence supports a finding favorable to the plaintiff on 
the propositions of law stated on the former appeal and repeated above. 
A finding favorable to the plaintiff on either, if sustained by the evi- 
dence, supports a verdict for him. The verdict was general. We can- 
not say upon which or whether upon both the jury found for the plain- 
tiff. Therefore unless the evidence supports a finding in favor of the 
plaintiff upon a controlling issue error inheres in the verdict ; this upon 
the general ground stated over and over that where two rights of recov- 
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ery are submitted and the verdict is general if one of such rights is not 
sustained by the evidence the verdict cannot be upheld. Roy v. Dannehr, 
124 Minn. 233, 144 N. W. 758; Lindemann vy. Chicago, ete., R. Co., 154 
Minn. 363, 191 N. W. 825; Vasey v. Saari, 141 Minn. 103, 169 N. W. 
478; General Electric Co. v. Florida, ete., Co., 183 Minn. 178, 235 N. 
W. 876; 5 Dunnell, Minn. Dig. (2d Ed. & Supp.) § 7168, and eases. 

Stevens & Co., a corporation, was a brokerage house in Minneapolis. 
It had sold to the plaintiff warrants of Richland County, Montana, ag- 
gregating $3,772.72. On February 16, 1922, it notified Berg that if he 
would bring in his warrants it would collect them for him. Berg 
brought them in. He left them with Stevens & Co. for collection. His 
name was not upon them. They last appeared under the indorsement 
of the First National Bank of Minneapolis. Stevens & Co. attached 
the warrants to a draft in its own favor on a local Montana bank and 
received credit in the defendant bank, with which it had a checking 
account. The defendant bank took and forwarded the draft and war- 
rants to the Montana bank. There was the usual provision for charging 
back if not paid. The eredit entry was made on February 23, 1922. 
Stevens & Co. was then in the red in the defendant bank and so con- 
tinued throughout the month except for two days, February 27 and 
February 28. The warrants were paid by the Montana county and the 
proceeds received by the defendant on March 8, 1922. The bank having 
already given Stevens & Co. credit did nothing more than apply the 
money which it had credited on February 23. It made no direct offset 
but treated the remittance from the Montana bank as payment and 
nothing was done about the account. On March 8, the day of payment, 
the balance of Stevens & Co. in red was $5,678.33. It continued in red. 
On the next day it was $10,000 plus in red; the ‘next $11,000 plus in 
red; the next $13,000 plus in red; and from then on throughout the 
month it was in red in exeess of $14,000. 

The question first to be determined is whetlier the bank had such 
knowledge relative to the transaction between the plaintiff and Stevens 
& Co. as to put it upon notice of the source of the deposits of February 
23d, which included the four Montana warrants. It knew that Stevens 
& Co. was in a bad financial way. During all this month of February, 
except as stated before, it was far behind with the bank. One of the 
bank’s cashiers had been giving watchful personal attention to the aec- 
count. The bank had under consideration a plan of financial reorgan- 
ization of Stevens & Co. The company was dealing as a broker in 
stocks, bonds and warrants; and upon the whole a jury could find that 
fair or prudent investigation or inquiry would have led to a discovery 
of the beneficial ownersh{p of the warrants; and that with the informa- 
tion at hand it should be charged with notice. It is hardly to be sup- 
posed that Stevens & Co., if pressed as to the ownership, would not have 
disclosed the fact. The evidence justified the jury in finding notice in 
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the bank. On March 31, 1922, it admittedly knew that the plaintiff 
claimed the money as coming from the collections, and it offered to pay 
the plaintiff if he would present an order from Stevens & Co. 

The other question is whether the defendant, though knowledge or 
notice could not be found by the jury, had changed its position so that 
detriment resulted or so that superior equities arose in its favor. The 
cases noted in the first paragraph are sufficiently in point. The doc- 
trine is adopted in this state—the so-called equitable one—and illus- 
trated by the cases cited, that though the bank is without actual or 
constructive notice it cannot retain the trust money unless it has 
changed its position or acquired a superior equity. As stated on the 
former appeal, we adopt the equitable rule. 

We are unable to discover evidence requiring the jury to find that 
the bank changed its position to its detriment after receiving the deposit 
or that equities arose in its favor. At the best the bank is not in posi- 
tion to do more than say that a jury might have found so. Perhaps the 
question is arguable before a jury; but nothing more. The contention 
would be one difficult of sustaining. 

Some other questions have been raised and all have been examined. 
We find nothing in the claim that there was prejudicial error in the 
admission in evidence of the first complaint, the case being tried on an 
amended one. Nor do we find errors in any rulings or in charging or 
refusing to charge on any of the issues; nor do we feel that we should 
spend time in discussing the claim relative to laches or that because of 
the nature of the case, involving a set-off or something akin to it, there 
should not have been a submission for a general verdict. 

Order affirmed. 


BANK NOT LIABLE IN CASHING CHECKS ON 
AGENT’S INDORSEMENTS 





Sinclair Refining Co. v. First National Bank of Moultrie, Court of 
Appeals of Georgia, 165 S. E. Rep. 860 


The plaintiff company authorized its sales agent to receive checks 
payable to the plaintiff and to indorse them, but only for deposit in 
a certain bank. The agent indorsed a number of checks, some drawn 
on the defendant bank and some on other banks and cashed them at 
the defendant bank. The defendant had no knowledge of the limita- 
tion on the agent’s authority. It was held that the defendant was 
not liable to the plaintiff for the amount misappropriated by the 
agent. 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§57, 531. 
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Action by the Sinclair Refining Company against the First National 
Bank of Moultrie. Judgment for re plaintiff brirgs error 
Affirmed. 

L. L. Moore, of Moultrie, for plaintiff in e}ror. 

Waldo DeLoache and John T. Coyle, both vf Mcultrie, for r det endant 
in error. 








JENKINS, P. J.—This was a suit against a bank for the amounts 
of several checks drawn to the plaintiff’s order, some of which were 
drawn on the defendant bank, and some on other banks, which the de- 
fendant bank had cashed upon the indorsement of the plaintiff’s name 
by one acting as agent. The proceeds of these checks had been con- 
verted by the agent to his own use, and it is alleged that the agent was 
not authorized to indorse the plaintiff’s name to checks. The case was 
submitted to the trial judge without the intervention of a jury, upon an 
agreed statement of facts. The judge found in favor of the defendant 
bank, and the plaintiff excepted. Held: 











‘‘The authority of an agent in a particular instance need not be 
proved by express contract; it may be established by the principal’s 
conduct and course of dealing, and if one holds out another as his agent, 
and by his course of dealing indicates that the agent has certain author- 
ity, and thus induces another to deal with his agent as such, he is 
estopped to deny that the agent has any authority which, as reasonably 
deducible from the conduct of the parties, the agent apparently has.’’ 
Germain Co. v. Bank of Camden County, 14 Ga. App. 88, 80 S. E. 302; 
Armour Fertilizer Works v. Abel, 15 Ga. App. 275, 280, 82 S. E. 907; 
Bacon v. Dannenberg Co., 24 Ga. App. 540 (4), 101 S. E. 699; Patter- 
son v. Southern Ry. Co., 41 Ga. App. 94, 151 S. E. 818. 


















In the instant case it appears from the agreed statement of facts 
that the plaintiff oil company had, by a written instrument, employed 
the agent to sell its products within a certain territory on a commis- 
sion basis, and that the agent had been engaged in such business for 
more than a year; that the agent was expressly authorized to receive in 
settlement for products sold ‘‘payment in the forms of checks or cash 
money,’’ and that the proceeds of such sales were to be deposited daily 
by the agent in a bank to be designated by the plaintiff; that the agent 
contracted to furnish a surety bond, acceptable to the plaintiff, to fully 
protect and indemnify it against loss of any moneys or property com- 
ing into the hands of the agent. The only limitation upon the authority 
of the agent to indorse the plaintiff’s name to checks received in pay- 
ment for products sold was contained in secret instructions, unknown 
to the defendant, that stich checks should be indorsed only for deposit 
in a certain bank different from the defendant bank. In the agreed 
statement of facts it was stipulated that all the checks and drafts in 
question were given to the agent by purchasers of the products of the 
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plaintiff ‘‘in the ‘general course of their dealings with him as selling 
agent’’ of the. plaintiff,,and in payment for products of the plaintiff 
‘which were purchased from nim [the agent] and which he was author- 
ized to sell and collect for.’’ It was further stipulated that the defend- 
‘ant bank ‘“‘had-no actuai knowledge or information of any kind with 
reference to any restrictions or limitations that may have been placed 
on said agent’s authority with reference to the sale of such petroleum 
products and the collection of the cash therefor or the indorsement of 
checks given therefor,’’ and that the defendant bank, in cashing the 
checks, ‘‘relied upon the apparent authority of’’ the agent, knowing 
that the agent was authorized by the plaintiff company ‘‘to sell their 
products and collect therefor.’’ Accordingly, under the ruling in the 
first division of the syllabus, the trial judge, sitting as court and jury, 
was authorized to find that the acts of the plaintiff’s agent in indorsing 
the name of the plaintiff to checks given for products sold by him, and 
' receiving the cash thereon, was within the scope of the apparent author- 
ity of the agent, and that the plaintiff was estopped to deny that the 
person who was actually its agent had the authority which, as reason- 
ably deducible from the conduct and course of dealings of the parties, 
the agent apparently had. Consequently, whether or not, as between 
the plaintiff and the agent, the express authority conferred upon the 
agent by the written contract to sell the products of the plaintiff and to 
‘‘deliver and collect for all products thus sold,’’ and make ‘‘daily 
deposits of all collections in the bank designated by the company,’’ 
should be construed to include the authority to indorse the name of the 
plaintiff to checks received for products sold, as a necessary and usual 
means of effectually executing the power and authority actually con- 
ferred (Bass Dry Goods Co. v. Granite City Mfg. Co., 119 Ga. 124, 45 
S. E. 980; New York Life Ins. Co. v. Smith, 39 Ga. App. 160 (1), 147 
S. E. 126), the court was authorized to find that under the undisputed 
facts as to the course of dealings of the parties, as between the plaintiff 
and the defendant, the agent was apparently authorized to act for the 
plaintiff in indorsing the checks. 

One of the checks involved in the suit appears to have been indorsed 
by an employee of the agent, instead of the agent himself, but it is ex- 
pressly stipulated that the proceeds of this check, which was drawn 
upon the defendant bank, were immediately paid over to the agent who 
was authorized to receive it, by the person indorsing the check. No 
contention was made in the trial court, and no contention is made in 
this court, that the transaction represented by this particular check 
stands upon any different basis than the other checks which had been 
indorsed by the agent himself. But even had such a contention been 
made, since the particular check was drawn upon the defendant bank, 
under the ruling made in Sinclair Refining Co. v. Moultrie Banking Co., 
45 Ga. App. —, 165 8. E. 860, this day decided, no recovery on account 
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of this check would be authorized in favor of the plaintiff as against 
the defendant bank upon which the check was drawn. 
Judgment affirmed. 


MONEY DEPOSITED TO MEET PAYROLL A 
PREFERRED CLAIM ON FAILURE OF BANK 


In re Warren’s Bank, Supreme Court of Wisconsin, 244 N. W. Rep. 594 


A bank, to which a railroad company forwards money periodi- 
eally for the exclusive purpose of cashing the company’s pay checks 
given to employees working in the neighborhood of the bank, does 
not obtain title to the money nor become a mere creditor of the 
company, but holds it as a fiduciary. Therefore, the railroad com- 
pany is entitled to a preference upon the insolvency of the bank. 

It appeared in this case that a railroad company employed men 
in the city of Tomah for many years. In order to meet the payroll, 
it was the company’s practice to send a sum of currency to the 
Warren Bank in that city and issue checks to its employees, which 
they cashed at the bank. After all the checks were cashed, the bank 
indorsed them to the treasurer of the company and sent them back 
with any surplus funds that remained. In this particular case, after 
about half of the checks were cashed, the bank failed. It was held 
that the balance in its hands constituted a special deposit and that 
the railroad company was entitled to a preference in payment. 


The Banking Commissioner, in charge of Warren’s Bank for the 
purposes of liquidation, applied to the circuit court for Monroe County 
for an order declaring certain funds in said bank, credited to the 
Chicago, Milwaukee, St. Paul & Pacific Railroad Company, to constitute 
a general deposit. From an order denying said application, but in effect 
declaring such funds to constitute a special deposit and ordering the 
Banking Commissioner to pay them over to the Railroad Company, the 
Banking Commissioner appeals. 

McCaul & McCaul, of Tomah, for appellant. 

Bender, Trump, McIntyre & Freeman, of Milwaukee, and Higbee & 
Higbee, of La Crosse, for respondent. 


OWEN, J.—It appears that the Chicago, Milwaukee, St. Paul & 
Pacific Railroad Company, and its predecessors, for many years, had a 
considerable pay roll at Tomah, occasioned by the maintenance of a 
bridge and building department in that city. Warren’s Bank was a 
banking institution located at Tomah. It was the usual custom of the 
railroad company to pay its men employed at Tomah upon the Ist and 








NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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15th of each month. This was accomplished by drawing its checks in 
favor of the respective employees upon banks located either in Chicago 
or Milwaukee. These checks were sent to the superintendent, or other 
person in charge at Tomah, and by him distributed to the employees. 
For many years prior to the closing of Warren’s Bank it had been the 
custom of the treasurer of the company to send to Warren’s Bank an 
amount of money estimated to be sufficient to cash these checks. This 
money was sent in currency a day or two before pay day. As these pay 
checks were presented at Warren’s Bank, they would be paid by the 
bank. These checks were not sent through the clearing house by War- 
ren’s Bank, but were kept by it for a number of days until, presumably, 
all of the pay checks had been paid. The bank would then return to the 
treasurer of the company the checks so paid by it with a remittance to 
cover the amount forwarded by the company and not paid out by the 
bank. These checks were indorsed by the bank payable to the order of 
the treasurer of the company so that they could not be used by any one 
else. 

Warren’s Bank was taken over by the commissioner of banking 
before the opening of business on the morning of September 19th. The 
bank had received $3,000 from the company with which to pay the 
September 15th pay checks. At that time there had been paid out on 
the September 15th pay checks the sum of $1,889.93, leaving a balance 
in the bank of $1,110.07 of the deposit made by the company to enable 
the bank to handle its September 15th pay checks. The question pre- 
sented is whether the balance so remaining constitutes a general or 
special deposit. 

A deposit in a bank is general or special, depending upon the con- 
tract of the parties at the time the deposit is made. It is presumed to 
be general in the absence of an agreement to the contrary, as such de- 
posits are deemed most advantageous to the depositor and most con- 
sistent with the general objects, usages, and course of business of banks. 
3 R. C. L. p. 517; Fogg v. Tyler, 109 Me. 109, 82 A. 1008, 39 L. R. A. 
(N. 8.) 847, Ann. Cas. 1913E, 41; Southern Security Co. v. United 
States Cast Iron Pipe & Foundry Co. (C. C. A.) 13 F. (2d) 833. This 
rule places the burden upon one claiming the deposit to be special. 

There is no evidence in this case to show the nature of the 
original agreement between the railroad company and the bank at the 
time of the establishment of this custom. The only testimony in the 
ease is that of the cashier who had been connected with the bank since 
1923. He testified that the custom originated long before he became 
connected with the bank, and that it continued as above indicated from 
1923 until the bank closed. The nature of the original agreement, there- 
fore, must be inferred from the manner in which the custom was car- 
ried on by the railroad company and the bank. First of all, it is to be 
noted that the pay checks were not drawn on Warren’s Bank. There is 
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no testimony that the railroad company ever drew a check on Warren’s 
Bank. The checks were drawn by the treasurer of the company upon 
metropolitan banks. The checks were not handled through the clearing 
house by Warren’s Bank in the usual manner of handling checks. It 
simply cashed them when presented at its window, kept them for a few 
days, indorsed them payable to the treasurer of the company, and sent 
them, together with a remittance to cover the balance of the deposit, to 
the treasurer of the company, thus closing the transaction. The trans- 
action involved in the cashing of each pay roll was thus closed in every 
instance before the next pay roll became due. 

It was the duty of the company to see that its men at Tomah were 
paid. No duty devolved upon Warren’s Bank to handle these pay 
checks. In honoring and paying them, the bank was lending assistance 
to the company in the discharge of a duty which it owed to its em- 
ployees. From all of these considerations it is inferable, if not per- 
fectly apparent, that the deposit was made for a specific purpose, and 
that purpose was the cashing of the pay checks of the company, drawn 
not upon Warren’s Bank but upon other banks, which Warren’s Bank 
was under no obligation to honor or handle. 

It seems to be well settled that a deposit made in a bank for a specific 
purpose, and for that alone, partakes of the nature of a special deposit, 
and does not establish the relation of debtor and creditor between the 
depositor and the bank, but establishes a fiduciary relation which is 
sometimes declared to be that of principal and agent, while some courts 
hold that a trust relation is created. The numerous authorities sus- 
taining this principle are found cited in Southern Security Co. v. 
United States Cast Iron Pipe & Foundry Co. (C. C. A.) 138 F (2d) 
833; Morton v. Woolery, 48 N. D. 1132, 189 N. W. 232, 24 A. L. R. 
1109, and note following; 5 Michie on Banking, § 332. Such a deposit 
is called a specific, as distinguished from a special, deposit. 

The earlier cases seem to have held that a special deposit must con- 
template the return of the identical thing deposited, even though it was 
money, and, if it became commingled with the funds of the bank, its 
identity was lost, and it was nothing more than a general deposit. Many 
eases so held without giving consideration to the terms of the contract 
of deposit. However, the idea that the commingling of moneys with the 
funds of the bank destroyed the character of the special deposit because 
the deposit could not be identified, was exploded in Fogg v. Tyler, 109 
Me. 109, 82 A. 1008, 39 L. R. A. (N. 8.) 847, Ann. Cas. 1913E, 41, 
where it was held that the general principles relating to trust funds 
should be applied, and so long as the amount of money in the bank ex- 
ceeded the amount of the deposit it should be presumed that all moneys 
paid out by the bank were paid out of its own and not out of trust funds. 
No doubt, because the necessities of modern business required greater 
freedom on the part of business men to transact business through and 
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with their banks, it gave rise to the principle that, where funds are de- 
posited with a bank for a special purpose, the title does not pass to the 
bank, the ordinary relation of creditor and debtor is not created, but 
the relation becomes one of principal and agent, or a relation of trust. 
So now it is generally held that, where there is a deposit in a bank for 
the purpose of meeting certain checks or classes of checks, the money 
thus deposited must be applied for the purposes for which it was de- 
posited. See cases cited to this proposition in a note to be found in 24 
A, L. R. 1111. 

We think it plain that the money forwarded every two weeks by the 
railroad company to the bank was forwarded for the special and ex- 
clusive purpose of enabling the bank to handle the pay checks of the 
company with a minimum of inconvience to the bank, and that in doing 
so the bank acted as the agent of the company in placing in the hands of 
the employees of the company the cash which the company owed its 
employees. It is clear to.us that the bank did not obtain title to this 
money, nor did it become the mere creditor of the company. It held 
this money as a fiduciary. Whether the fiduciary relation was that of 
principal and agent, or mere trustee, is not material. 

Order affirmed. 


DEPOSITOR NOT ENTITLED TO 
LIQUIDATION 


NOTICE OF 


Societa Principessa, etc., Inc. v. Broderick, New York Court of Appeals, 
260 N. Y. 260, 183 N. E. Rep. 382 









One claiming to be a depositor of a failed bank is not entitled te 
notice of liquidation where neither his name nor his address appear 
on the books of the bank. If he fails to file his claim within the 
time allowed by statute he is barred from recovering against the 
bank. 

NOTE. This reverses the decision of the Appellate Division 
which was published in the December, 1932, issue of the Journal at 
page 1037. 


Proceedings by the Societa Principessa Iolanda Margherita di 
Savoia (fondata dai Bonitesi), Inc., for writ of mandamus to be di- 
rected to Joseph A. Broderick, as Superintendent of the Banking De- 
partment of the state of New York, in charge of the City Trust Com- 
pany in liquidation. An order of the Special Term granting a motion 
for peremptory mandamus requiring the superintendent to accept peti- 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §133. 
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tioner’s claim as a depositor was affirmed by the Appellate Division 
(235 App. Div. 514, 257 N. Y. S. 726), and the superintendent appeals. 
Orders of Appellate Division and of Special Term reversed, and peti- 
tion dismissed. 

Michael N. Slotnick, of Brooklyn, for appellant. 

F. R. Serri, of Brooklyn, for respondent. 

KELLOGG, J.—The Banking Law (Consol. Laws, ¢. 2) provides 
that the superintendent of banks, after taking possession of the business 
and assets of a delinquent banking corporation, shall notify all creditors 
to present their claims to him within four months from the date of such 
notice, at a specified time and place. Banking Law, § 72. ‘‘He shall 
cause said notice to be mailed to all persons whose names appear as 
creditors upon the books of the corporation, banker or broker.’’ Id. 
He shall cause such notice to be inserted in such newspapers as he may 
direct for three consecutive months. Id. ‘‘After the date specified in 
such notice as the last date for presenting proofs of claims the super- 
intendent shall have no power to accept any claim.’’ Id. Within ten 
days after the last day specified in said notice for filing claims, the 
superintendent shall make and file a complete list of all claims duly 
presented. Section 73. Within thirty days after the date thus specified 
in the notice, objections to any claim filed, made by any interested 
party, may be filed with the superintendent. Section 74. Not later 
than thirty days after the time for filing objections has expired, he shall 
accept or reject every claim filed. Section 75. Within thirty days after 
the acceptance or rejection, the superintendent shall list all claims ac- 
cepted or rejected and file the same. Id. When a claim has been ac- 
cepted and so indorsed by the superintendent, the claimant, unless 
entitled to a priority, shall be entitled to share ratably with other gen- 
eral creditors in the distribution of the assets of the corporation. Sec- 
tion 76. When the time for acceptance or rejection has expired, and 
‘fat any time within six months thereafter,’’ a claimant whose filed 
claim has been rejected ‘‘may institute and maintain an action thereon’’ 
against the banking corporation. Id. No action shall be maintained 
against such corporation unless brought within the period of limitation 
specified in the section. Id. In all actions or proceedings, instituted 
against the banking corporation, while the superintendent is in posses- 
sion, ‘‘the plaintiff shall be required to allege and prove that the claim 
upon which the action is instituted was duly filed and that. sixty days 
have elapsed since the expiration of time for filing said claim and that 
said claim has not been accepted.’’ Id. No lien shall attach to the 
assets of the corporation, while in the possession of the superintendent, 
by virtue of any judgment recovered against it. Section 77.1 
*Sections 72 to 77 of the Banking Law (Censol. Laws, ec. 2), referred to in the 


preceding paragraph, have been amended since the inception of this proceeding by 
Laws 1930, ec. 664, 678; Laws 1931, ec. 191, 310; Laws 1932, ¢. 399. 





















232 





THE BANKING LAW JOURNAL 


These sections provide a comprehensive and exclusive means for the 
ascertainment of all claims against a delinquent corporation which is in 
liquidation ; for their acceptance or rejection by the superintendent; for 
the institution of actions to determine the validity of rejected claims; 
for the ratable distribution of assets among general creditors. No ae- 
tions or proceedings may be taken for the enforcement of claims not 
filed within the time prescribed; no suit upon a filed claim may be 
brought unless instituted within six months from the expiration of the 
time within which the superintendent must have accepted or rejected 
the same; no suit upon an unfiled claim may ever be brought. Neces- 
sary is it that all claims be filed with the superintendent for the reason 
that until all such claims are made known to hin, a ratable distribution 
of corporate assets among general creditors cannot be made. Necessary, 
also, are the provisions strictly limiting the time within which actions 
may be brought to enforce rejected claims; otherwise prompt distribu- 
tion to depositors and other creditors of their ratable shares would 
prove impossible. Thus is provided a scheme whereby all the assets of 
a debtor are impounded, and held for proportionate distribution among 
general creditors; thus is prevented the unequal distribution, which 
otherwise would follow, if general creditors were permitted to recover 
accordingly as the liens acquired by them might have priority in time. 
No unfairness to creditors may result, for all must receive notice by 
publication of the proceedings, and a special class, such as depositors, 
an additional notice by mail; and all will have an opportunity to pre- 
sent and prove their claims for a proportionate interest in the fund. 

The business and assets of the City Trust Company of New York 
City, on February 11, 1929, pursuant to the provisions of section 57 of 
the Banking Law, were taken over by the superintendent of banks, for 
the purposes of liquidation. Following the method prescribed by the 
statute, on or about November 9, 1929, the superintendent mailed 
notices to all depositors and creditors whose names and addresses ap- 
peared upon the books of the corporation. The notices provided that 
all creditors must present their claims to the superintendent on or be- 
fore March 9, 1930. As that day would be a Sunday, the notices must 
be read as calling for presentation on the following day, March 10, 1930. 
Similar notices were published in four newspapers, selected by the 
superintendent, for a period of three months. Thereafter, the super- 
intendent, on or before March 10th, received numerous claims; gave the 
necessary notices to file objections; accepted and rejected the claims 
presented, and caused them, with appropriate markings, to be listed and 
the lists to be filed; took all other steps prescribed to be taken by the 
statute. 

The petitioner herein, who claims to have been a depositor in the 
City Trust Company, never presented any claim to the superintendent 
on or before March 10, 1930. On the face of things, therefore, under 
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the strict wording of section 72, the claimant was debarred from subse- 
quently filing a claim, and lost all interest in the fund. Again, after 
November 10, 1930, under the provisions of section 76, it had lost all 
rights of action against the corporation to establish its claim. Never- 
theless, the petitioner, on the 28th day of November, 1931, obtained an 
order at Special Term directing the superintendent of banks to accept 
its claim as duly filed on or before March 10, 1930, and this order has 
been affirmed. 

The petitioner claims, and it has been held, that the provisions of 
the statute, which otherwise would debar presentation of its claim, and 
make it uncollectible, do not apply to it, since the superintendent of 
banks never sent to it by mail the notice to present claims on or before 
March 10, 1930, sent to other creditors. The name of the petitioner is 
‘‘Societa Principessa Iolanda Margherita di Savioa (fondata dai Boni- 
tesi), Inc.’? No such name appeared upon the books of the City Trust 
Company when the superintendent took possession. There did appear 
upon the books the name ‘‘Yolando Margherita M. S. Fondo Mortu- 
ario’’ as a depositor, credited with a deposit of $2,271.60. The peti- 
tioner claims to be the society so named. We perceive no similarity in 
the two names. If, indeed, the petitioner is the depositor, nevertheless, 
the name appearing on the books was a fictitious designation identifying 
no person, corporation, or society. Only to ‘‘persons whose names ap- 
pear as creditors upon the books of the corporation’’ must a notice be 
mailed. All other creditors must be satisfied with the warning afforded 
by the publication of the notice. Since the name of the petitioner 
‘‘Societa Principessa Iolanda Margherita di Savoia (fondata dai Boni- 
tesi), Inc.,’’ did not appear on the books of the corporation, no notice 
by mail was required to be given. Again, even the name which did ap- 
pear was unaccompanied by any statement of address, whether city, 
street, or state. Careful investigation by the superintendent, including 
the telephone directory and the city directory, revealed no such name 
as that of the named depositor, and, of course, disclosed no address for 
mailing purposes. When the statute says that the superintendent 
‘*shall cause said notice to be mailed’’ to all creditors ‘‘whose names ap- 
pear . . . upon the books,’’ we think the intent clear that the 
notice must be ‘‘mailed’’ with an appropriate address upon the enve- 
lope; that since the books furnished no such address and the superin- 
tendent was not aware thereof, the requirement of mailing did not 
apply. 

The statute is explicit: ‘‘After the date specified in such notice 
as the last date for presenting proofs of claims the superintendent shall 
have no power to accept any claim.’’ No exception is made of a credi- 
tor entitled to notice by mail to whom such a notice has not been given. 
Obviously, the Legislature, in making provision for the institution of 
liquidation proceedings by the superintendent of banks, might have 
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omitted any requirement as to the mailing of a notice to creditors whose 
names might appear upon the corporate books, providing only for the 
publication of a notice to all creditors; yet the giving of a notice in that 
manner would have been sufficient to provide the superintendent with 
all power and jurisdiction necessary to conduct the proceedings. This 
being so, the lesser power must be conceded, that the Legislature, al- 
though enjoining that notice by mailing be given to creditors of a par- 
ticular case, might lawfully provide that even such creditors, though 
receiving no such notice, would sacrifice their claims unless the same 
were filed with the superintendent prior to the date specified in the 
published notice. It might well be argued that the Legislature, in 
enacting the explicit provision which we have quoted, intended to pro- 
vide for that result, and that the petitioner, though entitled to a notice 
which it did not receive, was forever cut off from proving its claim. 
That point, however, need not be decided, for here it is clear that the 
petitioner, since neither its name nor its address appeared on the cor- 
porate books, was not entitled to a notice by mail. Here we have a clear 
ease in which the statutory mandate is operative to forbid the superin- 
tendent to accept a claim, and yet the Supreme Court, in spite thereof, 
has issued its mandate that the claim must be received and accepted. 
Clearly the order made was not sanctioned by law. 

The order of the Appellate Division and that of the Special Term 
should be reversed and the petition dismissed, with costs in all the 
courts. 








TRUST DEPARTMENT SECTION 
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CONTINUATION OF DECEDENT’S BUSINESS 
BY EXECUTOR 


In re Ward’s Estate, Bank of America National Trust & Savings Asso- 
ciation v. Angelus Cloak Co., California District Court 
of Appeal, 15 Pac. Rep. (2d) 901 








Where a will authorizes the executor to continue the decedent’s 
business the executor will not be liable for losses incurred in operat- 
ing the business in the absence of fraud or mismanagement. 

An executor, as such, has no power to continue the decedent’s 
business. If he does so without proper authority, he becomes per- 
sonally liable for any losses sustained. 

Where a statute provides that the court may authorize an execu- 
tor to continue the decedent’s business ‘‘after notice to all persons 
interested’’ in the estate, an order granting such authority without 
providing for the giving of notice is void. 

Independently of any statute, a testator may, in his will, author- 
ize his executor to continue his business. 

In this case the testatrix, Hattie L. Ward, at the time of her 
death owned and operated a women’s apparel business known as 
‘*Pollyanna, The Glad Shop,’’ located in San Diego, Cal. The fol- 
lowing clause appeared in fifth article of her will: 

Said Trustee shall, as long as it may in its own discretion deem 
expedient, practical, and desirable, maintain and operate the busi- 
ness known as Pollyanna The Glad Shop, located at 1031 Fifth Ave., 
San Diego, California. If, at the time of my death, Henry P. Stell- 
ing, my son-in-law, is managing and in active control of said Polly- 
anna, The Glad Shop, and apparently competent and capable of con- 
tinuing to control and manage the affairs thereof, then said Trustee 
shall continue said Henry P. Stelling in the management and con- 
trol of said business as long as said Trustee shall continue the 
operation thereof. . . . Said trustee shall be the sole judge of 
whether or not said Henry P. Stelling is competent to continue and 
should continue in the control and management of said Pollyanna 
The Glad Shop. 

The California statute provides that an executor may be granted 
authority by the court to continue the decedent’s business after 
notice to all interested parties. The executor, Bank of Italy, applied 
to the court and an order authorizing it to continue the decedent’s 
business was made. There was no provision in the order, however, 
for the giving of notice to creditors or other interested parties. 
Pursuant to this order the executor carried on the business for a 
while. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §475. 
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When the executor filed its second current account certain credi- 
tors filed objections, contending that the executor should be sur- 
charged with the expense of operating the business. The court held 
that, in the circumstances, there was no liability on the part of the 
executor. 


AMES, J. pro tem.— It is first contended by appellants 
that the executor had no authority to continue the operation of the 
business known as Pollyanna the Glad Shop, and they seek to charge 
respondent with expenses so incurred. The first account and report is 
incorporated in the transcript, and contains, in itemized form, the re- 
ceipts and disbursements incident to the operation of the retail business 
up to and including the 14th day of April, 1931, and the order settling 
and approving such account, having become final, is not now subject to 
attack. 

Is the executor chargeable with the expense of operating the retail 
business subsequent to that time? In 1929, section 1581 of the Code of 
Civil Procedure was amended (St. 1929, p. 157) by adding thereto the 
following provision : ‘‘ After notice to all persons interested in an estate, 
given in such manner as may be directed by the court of a judge thereof, 
the court may authorize the executor or administrator to continue the 
operation of the decedent’s business to such an extent and subject to 
such restrictions as may seem to the court to be for the best interest of 
the estate and those interested therein.’’ 

This identical provision was re-enacted as section 572 of the Probate 
Code, and was in effect at all times during this proceeding. We accede 
to the argument of the appellant that the purported order of May 1, 
1931, was void. Probate proceedings are entirely the creature of 
statute, and, where a remedy is invoked pursuant to its provisions, the 
steps therein prescribed must be pursued. The manner in which notice 
of such application should be given to ‘‘persons interested’’ in the 
estate was not ordered by the court or a judge thereof. The creditors 
whose claims had been allowed were entitled to notice as contemplated 
by section 1581 of the Code of Civil Procedure (Probate Code, § 572), 
and we have no hesitancy in holding that the court had no jurisdiction 
to make the order of May 1, 1931, authorizing a continuation of the 
business, and, if the executor possessed such power, we must look else- 
where for its origin. 

It has long been held, in California, that an executor or administra- 
tor, as such, possesses no power to continue the business operations of a 
decedent. In the case of In re Rose, 80 Cal. 166, 22 P. 86, 87, the de- 
cedent at the time of his death was engaged in the cattle, sheep, and 
dairy business. His administrator continued said business and suffered 
a substantial loss. In holding that he had no authority to do so, the 
Supreme Court says: ‘‘The business was a hazardous one for an admin- 
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istrator to undertake, and one which the law did not require at his 
hands. Brenham v. Story, 39 Cal. 188. If it resulted in profit that 
profit belonged to the estate, and not to himself. It being a business 
which he was neither required nor authorized by law to conduct on be- 
half of the estate, if he did do it with the property and funds of the 
estate, and there was loss, the loss was his. Whenever an administrator 

undertakes to go beyond the strict line of his duty, he acts upon his 

own responsibility. He can derive no profit from the success of his 

venture, but must bear the loss of a failure. Estate of Knight, 12 Cal. 

200 [73 Am. Dee. 531]. If he uses the real estate of the estate, he must 

account for the rental value thereof, and, if he makes a profit, account 

to the estate for that also. Walls v. Walker, 37 Cal. 424 [99 Am. Dec. 

290]. To the same effect is Tompkins v. Weeks, 26 Cal. 51. If, as in 

this case, the administrator elects to assume the peril, and is permitted 

by the court and parties interested, without objection, to so conduct and 

manage the business, the liabilities growing out of the management are 

not claims which could be enforced against the estate by the holders 

thereof. They are his liabilities. He has a right to pay them out of 

the increase of the business; but if by so doing a loss is sustained to the 
estate, he must make the loss good. Protected from loss and from 

liability at all times, the estate is interested in the business only to the 
extent of its profits; and in them, not because it is the business of the 
estate, but because the administrator is using the property of the estate 
in a way he is not authorized to do, and, consequently, is required to 
account for all profit made by its use.”’ 

In Estate of De Rome, 175 Cal. 399, 165 P. 919, 920, the court says: 
‘As was said in the Rose Case, the administrator who assumes the 
perils of the management of a business belonging to an estate does not, 
by so doing, subject the estate to the liabilities growing out of his con- 
duct of the enterprise. They are his liabilities and he may pay them 
out of the increase of the business, but if by so doing a loss to the estate 
is sustained he must make that loss good.’’ The same rule has been an- 
nounced in numerous cases, among which may be cited Estate of Knight, 
12 Cal. 200, 73 Am. Dec. 531; Tompkins v. Weeks et al., 26 Cal. 50; 
Brenham v. Story, 39 Cal. 179; In re Moore, 72 Cal. 335, 13 P. 880. 

We are next confronted with the question as to whether or not, in- 
dependently of section 572 of the Probate Code and its corresponding 
provision in the Code of Civil Procedure, the testatrix had the right to 
confer such power upon an executor by her will. We have been cited 
to no decision in California, and we have been unable to find any, in 
which that question has been directly determined by any of our courts 
of appellate jurisdiction. However, it has been said that the rule above 
announced, viz. that an executor or administrator possesses no power as 
such to continue the operation of the business of the decedent, is not 
absolute. In Estate of Burke, 198 Cal. 163, 244 P. 340, 341, 44 A. L. R. 
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1341, it is said: ‘‘In all such cases it is held that the administrator, or 
executor, except in rare and special instances, is under no obligation or 
duty to continue the business of the deceased.’’ In Riedy v. Bidwell, 
70 Cal. App. 552, 233 P. 995, 996, it is said: ‘‘The law appears to be 
well settled that it is no part of the duty of an executor to carry on for 
the benefit of the estate a business formerly conducted by the testator in 
his lifetime. Exceptions to such rule may exist where the will of the 
testator expressly creates the power so to do.’’ 

Although this statement is dicta, it recognizes the rule which obtains 
in other jurisdictions. In Furst v. Armstrong, 202 Pa. 348, 51 A. 996, 
90 Am. St. Rep. 653, it is said: ‘‘It is unquestionably true that an ex- 
ecutor cannot subject any assets of the estate to liability for trade debts 
unless the will of the testator confers the authority. His duties as ex- 
ecutor do not go to that extent. But it is settled that a testator may by 
his will empower his executor to carry on the business in which he is 
engaged at the time of his death, and when he does so he subjects the 
assets of his estate to debts contracted for that purpose.”’ 

From numerous authorities recognizing the same rule we will cite 
the following: Roberts v. Hale, 124 Iowa, 296, 99 N. W. 1075, 1 Ann. 
Cas. 940; In re Ennis’ Estate, 95 Wash. 352, 165 P. 119; Eufaula Na- 
tional Bank v. Manassas, 124 Ala. 379, 27 So. 258; 24 C. J. 58. 

If, then, prior to the amendment to section 1581 of the Code of Civil 
Procedure, a testator had the power to confer upon the executor the 
right to continue his business after his death, is the procedure pre- 
scribed by that amendment an exclusive remedy, or may an executor 
exercise the right which previously existed, without conformity to its 
provisions? We think that the rule is, where a statute creates a right 
that did not exist prior to its enactment, and prescribes the proceedings 
to be followed in the exercise of such right, that such procedure is ex- 
elusive, but where, on the other hand, the statute purports to confer a 
right which was in existence prior to its enactment, and prescribes the 
procedure to be pursued, that such procedure is merely cumulative, and 
that the party upon whom such pre-existing right is apparently con- 
ferred may, at his option, pursue the steps prescribed by the statute, or 
adopt the pre-existing remedy. From the earliest times this doctrine 
has been recognized and adopted by the courts of this state. In People 
v. Crayeroft, 2 Cal. 243, 56 Am. Dec. 331, the court says: ‘‘Where a 
right is given, and a remedy provided by statute, the remedy so pro- 
vided must be pursued. It is true, if the right existed at common law, 
the plaintiff might pursue either remedy, the statutory one being re- 
garded merely as cumulative.’’ The rule is again stated in Ward v. 
Severance, 7 Cal. 126, that, when a right is introduced by statute, the 
party complaining of its violation is confined to the statutory remedy, 
so far as the courts of common law-are concerned. If, however, the 
right existed at common law, the remedy provided by statute is merely 
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cumulative. In the case of Gilbert v. Peck, 162 Cal. 54, 121 P. 315, 
Ann. Cas. 1913C, 13849, the defendant leased certain premises to the 
plaintiff, who, it was alleged, conducted a nuisance thereon. Defendant 
landlord entered upon the premises and removed plaintiff’s personal 
property therefrom, and for this entry plaintiff sued for damages. At 
the trial defendant objected to the introduction of any evidence on the 
ground that the plaintiff’s exclusive remedy was an action for forcible 
entry and detainer under the provisions of section 1159 et seq. of the 
Code of Civil Procedure. The court says, at page 59 of 162 Cal., 121 P. 
315, 317: ‘‘The complaint stated a good cause of action for the conver- 
sion of personal property. If there were also allegations of facts which 
would have warranted a summary proceeding under the code sections 
referred to, this would not bar the plaintiff of her right to maintain an 
ordinary action for damages. The Code itself does not undertake to 
make the forcible entry proceeding the exclusive remedy where facts 
showing a cause of action independent of the Code provisions are al- 
leged, and we are cited to no authority supporting appellant’s claim in 
this regard.’’ See, also, County of Monterey v. Abbott, 77 Cal. 541, 18 
P. 113, 20 P. 73; 1 Cal. Jur. 383; State of California v. Poulterer, 16 
Cal. 515; Blaine County Canal Co. v. Hansen, 49 Idaho, 649, 292 P. 
240; Hickman v. Kansas City, 120 Mo. 110, 25 S. W. 225, 23 L. R. A. 
658, 41 Am. St. Rep. 684; Billmyer Lumber Co. v. Merchants’ Coal 
Co., 66 W. Va. 696, 66 S. E. 1073, 26 L. R. A. (N. 8.) 1101. And the 
same rule obtains whether the pre-existing right was founded on com- 
mon law or upon statute. Colorado Milling, ete., Co. v. Mitchell, 26 
Colo. 284, 58 P. 28; Burnham v. Onderdonk, 41 N. Y. 425; Hickman v. 
Kansas City, 120 Mo. 110, 25 S. W. 225, 23 L. R. A. 658, 41 Am. St. 
Rep. 684. 

Appellants next contend that the only authority conferred by the 
will on the Bank of Italy National Trust & Savings Association to con- 
tinue the operation of the business of deceased is vested in it, if at all, 
not in its capacity as executor of the will, but in its capacity as testa- 
mentary trustee. That authority, if it is such, appears only in the 
residuary bequest in article fifth above quoted. 

In Estate of Phelps, 179 Cal. 703, 178 P. 846, 848, the question in- 
volved was whether or not a person who was acting both as executor 
and trustee under the will, was acting in his capacity as trustee or in 
his capacity as executor. The court quotes with approval from 1 
Woerner on Administration, 504, as follows: ‘‘The appointment to a 
trust under the will, not essential to the office of an executor, does not 
constitute the trustee an executor according to the tenor, for the offices 
of an executor and of a trustee are distinct, and may be vested in differ- 
ent persons, and when they are vested in the same person, the functions 
of each are nevertheless to be performed by him in the respective 
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capacity, the probate court having jurisdiction over him in the one, but 
not in the other capacity; and an administrator de bonis non cum tes- 
tamento annexo, appointed after the death of an executor who was also 
appointed trustee in the will, does not virtute officii sueceed to the trust. 
But where the testator uses the word ‘trustee,’ and imposes duties in- 
volving the functions of an executor, this will be held a good appoint- 
ment as executor.”’ 

In Creamer v. Holbrook, 99 Ala. 52, 11 So. 830, 831, which is cited 
in Estate of Phelps, supra, the Supreme Court of Alabama said: ‘‘The 
fact, however, that a testator by his will devolves such a special personal 
trust or power upon the person who is named as executor does not 
necessarily oust the jurisdiction of the probate court over the adminis- 
tration of the estate. If the trust or power is not such that its execu- 
tion is involved in the discharge of the duties of an ordinary executor, 
so that the functions of the one person in his two characters as executor 
and as trustee are not so blended and mingled that they cannot be dis- 
tinguished or separated the one from the other, then the probate court 
has jurisdiction over the executor in reference to his purely executorial 
functions, though it has no power over him in his other independent 
capacity, as a trustee under the will; but if such special trust or power 
is attached to the executorial office or character, and is not personal to 
him who is named as executor and trustee, then the jurisdiction of the 
probate court is ousted, as to the administration of a trust of which only 
a court of equity can take cognizance.”’ 

The same distinction is recognized in Goad v. Montgomery, 119 Cal. 
552, 51 P. 681, 63 Am. St. Rep. 145, and Bemmerly v. Woodard, 136 
Cal. 326, 68 P. 1017. 

The record discloses the fact that the testatrix was the owner of a 
retail mercantile business in a populous city, involving an investment 
which constituted a considerable portion of her estate. The items in 
the second current account would be an indication of the volume of 
business conducted by the executor, and it would appear therefrom, and 
from all the facts in the case, that her establishment was a going con- 
cern, engaged in conducting an active mercantile business. She spe- 
cifically directs that Henry P. Stelling shall continue in the management 
and control of the business, and again provides that the trustee or ex- 
ecutor, if that was her intention, should be the sole judge as to Stelling’s 
competency to continue, and as to whether or not he should continue in 
the control and management of said business. From a reading of article 
fifth in its entirety, the idea that the testatrix therein conveyed was 
that the operation of her business should be continued without interrup- 
tion, and we cannot conceive from the reading of that article that she 
intended that the operation of this going concern should be suspended 
during the period of time required for the administration of her estate. 
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If, then, the executor was authorized to continue the operation of the 
business, it would not be liable for losses incurred, in the absence 
of fraud or mismanagement, and neither of these is alleged nor 
proved. 








REMOVAL OF EXECUTOR 








Matteson v. McClure, Supreme Court of Minnesota, 245 N. W. Rep. 382 






An executor will be removed where it appears that he delayed 
to probate the will for two years, did not qualify until four years 
later, did not file an account until after the proceeding for his re- 
moval had been commenced and disbursed estate funds without 
authority. 









Proceedings by Leigh S. Matteson and others for the removal of 
Tipton F. McClure, as executor of the estate of M. Theodora Matteson, 
deceased. From a judgment of the district court affirming an order of 
the probate court removing the executor, and from an order denying a 
new trial, the executor appeals. Order and judgment affirmed. 

Harry A. Lund, of Minneapolis, for appellant. 

A. B. Childress, of Faribault, for respondent Ethel Nourse. 

Charles 8. Batchelder and Lucius A. Smith, both of Faribault, for 
other respondents. 

















PER CURIAM.—Appeal from a judgment of the district court 
affirming an order of the probate court removing an executor of the 
estate of M. Theodora Matteson, deceased, and from an order denying 
a new trial. 

Tipton F. McClure (appellant), who for many years prior to the 
death of testatrix had been her financial advisor and in possession of 
most of her property, which consisted largely of money, notes, and 
mortgage security thereof, drew and had possession of her will until 
long after ker death, which occurred on April 29, 1921. Although he 
had immediate knowledge of testatrix’ death, he failed for over two 
years to present the will for probate, and did not do so until July 19, 
1923. The will was admitted to probate on August 14, 1923, at which 
time appellant was appointed executor, having been named as such in 
the will. He did not qualify for more than four years and not until 
October 8, 1927, and then only after being cited so to do. He did not 
file an inventory for more than twenty-one months thereafter (on July 






















NOTH —For similar decisions see: Banking Law Journal Digest (Fourth 
Edition) §456. 
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25, 1929), nor did he file an account until after this proceeding for his 
removal was commenced. On January 23, 1931, the probate court 
issued a citation requiring appellant to appear and show cause why he 
should not be removed as executor, and on April 8, 1931, after a hear- 
ing, that court made its order removing him as such. Appeal was taken 
to the district court, wherein the case was tried de novo. During the 
period of nearly ten years elapsing since testatrix’ death appellant dis- 
bursed funds of the estate amounting to over $30,000 without any au- 
thority of law therefor, no claims ever having been filed, proved, or 
allowed. 

The trial court made comprehensive findings of fact in which, in 
addition to the unjustifiable delays, are set forth numerous acts of 
omission and commission of which appellant had been guilty. A recital 
thereof will serve no useful purpose; it is enough to say that those 
findings were more than justified by the evidence and that the court’s 
conclusions of law therefrom of necessity followed. These were: ‘‘1. 
That appellant has been guilty of delay and mismanagement, waste and 
misappropriation of funds and assets in the administration of such 
estate, that appellant’s interests are conflicting with those of said estate, 
that he has failed to properly account for all of the funds and assets 
of said estate and that he has converted to his own use portions of said 
estate. 2. That the order of the Probate Court of Rice County remov- 
ing said appellant, Tipton F. McClure, as executor of the estate of said 
M. Theodora Matteson and revoking the letters testamentary issued to 
him therein should be in all things affirmed.’’ 

Order and judgment affirmed. 


EXECUTORS NOT ENTITLED TO DOUBLE 
COMMISSIONS 


In re Coutts’ Will, Court of Appeals of New York, 183 N. E. Rep. 200 


A testator left his residuary estate in trust for his wife during 

her lifetime and upon her death directed the executors to divide 
the principal of the trust fund into three parts and to pay the in- 
come to his three daughters for life and, upon their respective 
deaths, to pay the principal to their issue. It was held that the ex- 
ecutors were not entitled to commissions on the trust for the widow 
and also upon the trust for the daughters, but were entitled to one 
commission only. The provisions for the widow and daughters con- 
stituted but one trust. 





NOTE— For similar decisions see Banking Law Journal Digest. (Fourth 
Edition) §§459, 460. 
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Proceedings in the matter of the petition of Frank G. Wild and an- 
other to render and settle their account as trustees under the will of 
George H. Coutts, deceased, for Carolina 8. Coutts and others. From 
an order of the Appellate Division, Second Department (235 App. Div. 
705, 255 N. Y. 8S. 940), which affirmed a decree of the Surrogate’s Court 
(140 Mise. 93, 249 N. Y. S. 788) fixing the fees of the petitioners as 
trustees, the petitioners appeal by permission. Order affirmed. 

James M. Gray, of Brooklyn, for appellants. 

Hugh 8. Williamson, Sumner Ford, and Edward A. Craighill, Jr., 
all of New York City, for respondent Donald B. Stewart, general 
euardian. 








ILUBBS, J.—This is an appeal by two testamentary trustees from 
so much of a decree of the Surrogate’s Court of Kings County as denies 
them certain commissions as trustees and which settles their accounts in 
a proceeding for that purpose. 

The decedent died, leaving a will whereby he created a trust in his 
residuary estate to pay the income therefrom quarterly to his wife 
during her life. Then followed a clause which reads: ‘‘Upon her death, 
I direct my said executors to divide the principal of the trust fund into 
three equal parts and one of said parts to hold and invest and keep in- 
vested and to pay the income therefrom quarterly to my daughter, Jean 
MePhail Coutts, during her life and upon her death to pay the principal 
thereof to her issue,’’ ete. 

Similar directions were made as to the other two parts; the bene- 
ficiaries being other daughters. The executors were named trustees. 
There was a provision in the will for the appointment of a reliable 
trust company to act in place of one should such one predecease the 
other as executor and trustee. One of the executors and trustees died, 
and the appellant Title Guarantee & Trust Company was appointed. 
The executors accounted as such in 1915 and received full commissions. 

The wife, Caroline 8. Coutts, was one of the executors and trustees. 
Upon the accounting of their proceedings as executors, they were di- 
rected to turn over the residuary estate to themselves as trustees for the 
benefit of Caroline S. Coutts, and it was adjudged that they were entitled 
to commissions as trustees. They were awarded at that time one-half 
commissions for receiving the funds as such trustees. ‘ 

Caroline 8. Coutts died November 27, 1929, and thereafter an ap- 
plication was made for the appointment of a successor trustee of the 
trust. The application was granted May 15, 1930. Wild presented his 
account as surviving trustee of the trust for the benefit of Caroline S. 
Coutts. The matter was progressing toward a final decree when the 
Court of Appeals decided In re Thomas’ Will, 254 N. Y. 292, 172 N. E. 
513. By virtue of that decision, it became necessary to appoint a suc- 
cessor trustee for the trust for Carolina S. Coutts. 
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Accordingly, the Title Guarantee & Trust Company was appointed 
as such successor trustee. It thereupon presented its account as sueb 
successor trustee, and a decree was made whereby the Title Guarantee & 
Trust Company received its commissions for receiving the fund as 
trustee for Caroline 8. Coutts, and the two trustees were directed to 
hold the fund in trust for the three children of testator, each share 
amounting to $323,000. 

The present trustees contend that they were entitled on the last ac- 
counting to one-half of their commissions for paying out the trust fund 
held for the benefit of Caroline 5S. Coutts and to one-half commissions 
for receiving the fund of the three separate shares for the benefit of the 
three children. The surrogate has held that there is in effect but one 
trust, pursuant to which the trustees were to hold the trust fund for 
the benefit of Caroline S. Coutts during her lifetime, and to continue 
to hold it for the benefit of the three children during their respective 
lifetimes, paying out one-third to the heirs of each upon their respective 
deaths. The surrogate points out in his opinion that, if the contention 
of appellants that they are entitled to commissions on the fund held for 
the three children were to be adopted, the practical result would be that 
the several fiduciaries would receive an aggregate of seven full commis- 
sions on the principal of the estate in addition to commissions payable 
on the annual income. 

It should be noted that the will directs the executors **to divide the 
principal of the trust fund into three equal parts and one of said parts 
to hold and invest,’’ etc. There is no specific direction that they are to 
pay to themselves as trustees the parts. The intent indicated by the 
language is that they are to continue to hold the original fund, but 
divided into parts. The learned surrogate in his opinion relied largely 
upon the ease of Leask v. Beach, 173 App. Div. 873, 160 N. Y. 8. 147, 
where executors and trustees, after having received full commissions 
both as executors and trustees, sought additional commissions by reason 
of the fact that they were directed to pay over to themselves one-half of 
the sum to be held for certain beneficiaries after the death of the life 
tenant. Even with the positive direction to pay over, the court held 
that the executors and trustees were not entitled to commissions on the 
last three shares held after division. The appellants seek to distinguish 
that case, but their arguments are not convincing. The question in- 
volved is the same as here presented. 

Section 285 of the Surrogate’s Court Act, if not directly applicable 
to the situation here presented, at least demonstrates the intent of the 
Legislature that double commissions are not to be allowable, in a situa- 
tion such as this. That section provides in part that, where successive 
or different letters are issued to the same person on the estate of the 
same decedent, including a case where letters testamentary or letters of 
general administration are issued to a person who has previously been 
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appointed a temporary administrator, he is entitled to compensation in 
one capacity only, at his election, except that, where he has received 
compensation in one capacity, he is entitled to the excess, if any, of the 
compensation allowed by law above the sum which he has already re- 
ceived in the other capacity. That section and section 1548 of the 
Civil Practice Act must be read together. The latter section provides 
for the commissions of a trustee except as otherwise prescribed in re- 
gard to a testamentary trustee. 

It has been held that a testamentary trustee may, in a proper case, 
receive commissions where he is also executor. Oleott v. Baldwin, 190 
N. Y. 99, 82 N. E. 748. 

The only theory upon which the appellants may claim double com- 
missions in this instance as trustees is upon the theory of successive 
trusts in the same estate, and section 285 would prevent compensation 
in more than one capacity to these trustees even if there had been suc- 
cessive or different letters. Either there are successive trusts upon 
which successive letters might be issued, or there is but one trust. In 
either case, the trustees, being the same persons, are entitled to com- 
pensation in but one capacity. 

The appellants place their chief reliance upon In re Johnson, 170 
N. Y. 189, 63 N. E. 63, as authority for their contention that for pur- 
poses of commissions each division of a primary trust fund created by a 
will after the death of the first life beneficiary should be considered a 
separate trust. 

The question in that case was entirely different from that presented 
in the instant case. In Re Johnson the first two trusts created were con- 
tained in specific bequests, and the third, fourth, and fifth were created 
out of the residuum of the estate after payment of debts and specific 
legacies, and included the remainder left upon the falling in of the lives 
upon which the first and second trusts were founded. There was no 
question presented as to the right of the trustees to commissions upon 
the separate trusts, but the question was as to their right to commissions 
thereon computed upon the basis of the amount of the gross estate. The 
gross estate being over $100,000, the trustees claimed commissions upon 
the separate trusts at the rate allowed for trusts exceeding $100,000 in 
value. The court held that, the separate trust estates being each less 
than $100,000, each trustee was not entitled to full commissions, but 
only to one-third thereof. 

It should be noted that in that case no question of successive trusts 
in the same fund was presented. That is made clear in the opinion of 
the Appellate Division, in which the five grounds for reversal urged by 
the appellants are stated. Matter of Johnson, 57 App. Div. 494, 67 
N. Y. S. 1004. The ease is not authority for appellant’s contention that, 
where a will creates a trust fund, which the executors are directed to 
hold as trustees during the life of one beneficiary and upon her death 
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to divide into three equal parts and hold the same and pay the income 
therefrom to other named beneficiaries during their lives, the trustees 
are entitled to full commissions upon the fund as trustees for the first 
life beneficiary and to full commissions as trustees for each of the bene- 
ficiaries of the separate parts into which the original fund is divided 
after the death of the first beneficiary. 

This court, in deciding cases where testators had willed property to 
trustees to pay over the income to one for life, and thereafter to two or 
more beneficiaries for life, has referred to the secondary estates as 
separate trust estates, and to the trustees as trustees of separate trusts. 

Those cases, invariably, involved the question of the legality of gifts 
over after the termination of life estates, and the statements that the 
provisions of the wills in question in those cases constituted separate 
trusts were made for the purposes of determining the legality of the 
provisions of the wills in question. The question of the right of trustees 
to commissions was not involved, and was not given consideration. 
The order should be affirmed, with costs payable out of the estate. 


CONSTRUCTION OF WILL AS TO EXECUTOR’S 
COMPENSATION 


In re Lewis’ Estate, Aylmore v. Lewis, California District Court of 
Appeal, 14 Pac. Rep. 357 


A clause in a will fixing the executor’s compensation at ‘‘5% of 
the moneys received and paid out’’ means 5% of the total estate 
passing through the executor’s hands, not 5% on all moneys received 
and 5% on all moneys paid out. 


On hearing of the final account and petition of Reeves Alymore, 
executor, for distribution under the will of Otto S. Lewis, also some- 
times known as O. S. Lewis, deceased, to which Truman Lewis objected. 
From an adverse order, the executor appeals. Affirmed. 

West & McKinney, of Santa Ana, for appellant. 

Forgy, Reinhaus & Forgy, of Santa Ana, for respondent. 


MORTON, J. (pro tem).—The appeal in this matter concerns solely 
the interpretation of a clause in the will of Otto S. Lewis, also known as 
O. S. Lewis, deceased, who died November 18, 1926. His will and the 
two codicils supplementary thereto were admitted to probate and the 
estate administered in Orange County, Cal. It involved properties in 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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New Mexico, Arizona, Oregon, Washington, and California, and required 
four years to administer. The Orange County Trust & Savings Bank, 
a corporation, was named executor in the original will, but this appoint- 
ment was changed by the codicil. Reeves Aylmore was appointed ex- 
ecutor under the terms of the second codicil. He duly qualified and 
carried through a very successful and beneficial administration of the 
estate. 

Paragraph 13 of the will provided for the compensation of the ex- 
ecutor in the following phraseology: ‘‘ And hereby fix its compensation 
as such Executor at five per cent. (5%) of the moneys received and 
paid out by it.’’ At the hearing of the final account and petition for 
distribution, the court in its order determined the fees of the executor 
to be as follows: ‘‘That the Executor’s fees, by the terms of the will, 
are 0% of the moneys received and paid out. The term ‘moneys re- 
ceived and paid out’ used in the will being construed by the court as 
meaning 5% on the total value of said estate in the hands of said Ex- 
ecutor; the 5% to be figured on this basis and not 5% on the moneys 
received and again 5% on the moneys paid out.’’ The court decreed 
that the word ‘‘moneys’’ under the terms of the will of decedent meant 
the whole of said estate as received and accounted for by the executor. 
This portion of the order was not attacked by either side and is not 
before us for interpretation. Therefore the only question involved on 
this appeal is whether the fees of the executor should be 5 per cent. or 
10 per cent. of the whole estate. 

Appellant contends that he is entitled to 5 per cent. of all moneys 
received and 5 per cent. of all moneys paid out, thus giving him as ex- 
ecutor 10 per cent. of the entire value of the estate as his fee. In sup- 
port of his interpretation of the paragraph of the will which is in ques- 
tion, appellant relies chiefly upon Demarest v. Inhabitants of New 
Barbadoes Tp., 40 N. J. Law (11 Vroom) 604, 606. By an act of the 
Legislature of New Jersey the township collector was given three-fourths 
of one per cent. of all school funds received and paid out by him for 
school purposes during the year to be paid out by the township com- 
mittee from the funds of the township. In construing this phrase the 
court said: ‘‘The three-fourths of one per cent. given by the above act 
(March, 1867) were held below to be allowable on the funds received 
by the collector for school purposes; and again, also, on the funds paid 
out by him for such purposes, for the reason that the words ‘funds re- 
ceived and paid out’ would, on the opposite construction, be the same 
as if the word ‘received’ had been omitted, inasmuch as the collector 
would not pay out funds not received. To give the word ‘received’ its 
proper meaning and effect, the percentage was allowed on each of the 
funds named.”’ 

Respondent, in opposition to appellant’s contention, cites the case 
of In re Roberts, 3 Johns. Ch. (N. Y.) 48. In granting an allowance 
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for guardian’s compensation on a petition for caring for the estate of a 
lunatic Chancellor Kent made the following provision: ‘‘Five per cent. 
on all sums received and paid out, not exceeding 1,000 dollars—(i. e., 
two and one-half per cent. for such sums received, and 23 per cent. for 
such sums paid out). Two and a half per cent. on any excess, between 
1,000 dollars and 5,000 dollars. One per cent. for all above 5,000 dol- 
lars.’’ We therefore come to the point of determining whether, from 
an interpretation of the language employed in the will, it shall be held 
that the intention of the testator was in accordance with the construc- 
tion drawn by the New Jersey decision or with that of Chancellor Kent. 

In the interpretation of wills the testator’s intention is to be dis- 
covered primarily from the language used. Many times the examina- 
tion of the entire instrument will furnish a clue as to the testamentary 
scheme. Referring to decedent’s will we find that although it disposed 
of a large estate he limited his funeral and burial expenses to $200. 
In paragraph 7 of the will he stated: ‘‘It is my desire and I so direct 
that unless absolutely necessary, my executor be relieved from all forms 
and proceedings required by the laws of California or of other states 
where any of my property may be situated, in reference to the settle- 
ment or administration of estates of deceased persons. . . .’’ Evi- 
dently realizing that his properties were widely scattered and somewhat 
difficult to manage, he advised his executor to consult certain parties 
whose names and addresses he incorporated in his will. It is thus ap- 
parent that he endeavored in every way to conserve expense and avoid 
unnecessary procedure in the administration of his estate. 

As a guide for the interpretation of wills we have section 102 of the 
Probate Code, which reads as follows: ‘‘The words of a will are to 
receive an interpretation which will give to every expression some effect, 
rather than one which will render any of the expressions inoperative ; 
and of two modes of interpreting a will, that is to be preferred which 
will prevent a total intestacy.’’ Also section 103: ‘‘ Where the meaning 
of-any part of a will is ambiguous or doubtful, it may be explained by 
any reference thereto, or recital thereof, in another part of the will. 
All the parts of a will are to be construed in relation to each other, and 
so as, if possible, to form one consistent whole; but where several parts 
are absolutely irreconcilable, the latter must prevail.’’ In 26 California 
Jurisprudence, p. 887, § 203, it is stated: ‘‘If a disputed word or phrase 
has a well-defined legal or popular meaning, the presumption is that the 
testator intended the expression to have this meaning; and this pre- 
sumption will be given effect, unless an intention to use the term in 
another sense is disclosed by the context of the will. . . .’’ We find 
in the case of In re Willets’ Estate, 112 N. Y. 289, 665, 19 N. E. 690, 
at page 694, that a New York statute provided in probate matters for 
the following commission to executors: ‘‘For receiving and paying out 
all sums of money, not exceeding one thousand dollars, at the rate of 
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five dellars per cent.; for receiving and paying out any sums exceeding 
one thousand dollars, and not amounting to ten thousand dollars, at 
the rate of two dollars and fifty cents per cent.; for all sums of above 
ten thousand dollars, at the rate of one dollar per cent.’’ In its opinion 
the court said: ‘‘This language received at a very early date construc- 
tion in the courts, and it was held that executors, administrators, and 
trustees were entitled to one-half of their commissions for the receipt 
of the funds, and the other half for paying out the same.’’ A Kentucky 
statute authorizing a maximum allowance to executors of 5 per cent. 
‘fon all the amounts received and distributed’’ was interpreted in the 
same manner in the case of Renick’s Executor v. Renick et al., 92 Ky. 
335, 17 S. W. 1018. Therefore, considering the entire contents of the 
will, the surrounding circumstances, and the legal interpretation that 
has been given to the phrase ‘‘received and paid out’’ in connection 
with the administration of estates, we believe that the trial court cor- 
rectly interpreted this compensatory paragraph of the will in its finding. 
Over the objection of respondent evidence was admitted concerning 
oral declarations of the decedent to the executor as to what he intended 
should be the compensation of the executor of his estate. The ambiguity 
created by his phrase ‘‘5% of the moneys received and paid out’’ we 
feel is not a latent ambiguity and therefore the oral declarations of de- 
cedent were not admissible. Civ. Code, §§ 1318 and 1340, now covered 
in section 105, Probate Code; 26 Cal. Jur. 890, § 206. This error, how- 
ever, was in favor of appellant and he cannot be heard to complain. 
The order appealed from is hereby affirmed. 
























EXECUTORS NOT ENTITLED TO COMMISSIONS 
ON REALTY 







In re McCarthy’s Will, New York Surrogate’s Court, 260 N. Y. 
Supp. 545 










Executors are not entitled to commissions for receiving realty 
and turning it over to the trustees named in the will, even though 
the will gives them a power of sale over the real property but that 
power is not exercised. 







Proceeding for the judicial settlement of the final account of pro- 
ceedings of William V. McCarthy and another, as executors of the last 
will and testament of John McCarthy, deceased. Decision in accordance 
with opinion. 
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Guggenheimer & Untermyer, of New York City, for executors. 
Basil Filardi, Jr., of White Plains, Special Guardian. 


SLATER, 8S.—The question presented in this accounting proceeding 
relates to commission upon real estate, which is to be turned over in 
kind by the executor to the trustee, for the purpose of the trust created 
by the will. Section 285 of the Surrogate’s Court Act states the statu- 
tory law with regard to commissions upon real estate. It relates only 
to such. property as may have been ‘‘received, distributed or delivered.’’ 

The estate consists of real and personal property. The only diree- 
tion the executors had over the real estate was through a power of sale. 
Any unsold realty was devised to them as trustees. 

The will did not convey to the executors title to the real property. 
It gave the executors a power of sale over the real property, but the 
testator left sufficient personal property to pay all his debts and 
legacies, so that the necessity of selling the real property never arose, 
and the executors never exercised the power conferred upon them to 
convert the real property into personalty. There was no imperative 
direction to executors to sell the real estate. Consequently, there is no 
equitable conversion. Matter of Salomon’s Ex’rs, 252 N. Y. 381, 169 
N. E. 616. They performed no act in relation to it under the authority 
given them by the terms of the will and the title to the real property 
never vested in them. Matter of Barker, 230 N. Y. 364, 130 N. E. 579. 

The will in the instant case did not grant to executors broad powers 
over the real estate to bring it within the ruling of Matter of Morin’s 
Estate, 136 Mise. 823, 242 N. Y. 8. 230. 

Counsel suggests the novel proposition that, because of the assimila- 
tion of real and personal property as assets of the estate, pursuant to 
the new Decedent Estate Law (see Laws 1929, ¢. 229), commissions must 
flow to executors upon the entire estate, real and personal, of the de- 
eedent. The urged theory of liquidity of assets is a fantastic idea to 
support the payment of commissions upon unsold real estate, without 
a change in the law of commissions. It cannot avail. While the new 
Decedent Estate Law abolished the distinction between real and_ per- 
sonal property, so far as devolution is concerned, we must still look to 
section 285 of the Surrogate’s Court Act for the power of executors or 
trustees to receive commissions. 

The executors in this estate did not receive, distribute, or deliver 
any of the real estate in question, and hence are not entitled to com- 
missions thereon. Matter of Seiss’ Estate, 119 Mise. 521, 197 N. Y. 8S. 
511; Estate of William Arenfred, Foley, 8., New York Law Journal, 
January 23, 1924; Matter of Taylor’s Estate, 121 Mise. 7, 200 N. Y. 8. 
321; Matter of Greer’s Will, 123 Mise. 909, 207 N. Y. S. 63; Matter 
of Slater’s Estate, 137 Mise. 54, 242 N. Y. S. 733. 

These views will reduce the estate to below $100,000, so that only 
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one commission is allowed to be divided between the two executors. 
(Note. In New York, where the estate amounts to $100,000 or more, 
each executor, up to three, is entitled to full commissions. ) 


ADMINISTRATOR PENALIZED FOR DELAY IN 
SETTLING ESTATE 


Russell v. Russell, Supreme Court of Mississippi, 144 So. Rep. 542 


Where an administrator delays for an unreasonable time in the 
settlement of the estate it is proper for the court to charge him with 
interest at 6 per cent. compounded annually. 

The beneficiary of the estate was the daughter of the decedent 
and the administrator was her uncle. The beneficiary was eleven 
vears old at the time of her father’s death. He kept the estate open 
for about ten years and, early in January, 1931, just after the bene- 
ficiary had become of age and when the administrator had become 
insolvent, he persuaded her to accept his note for $34,000 due No- 
vember 15, 1931, and to release him from liability for all sums due 
to her from her father’s estate. Shortly afterwards, upon discover- 
ing the true situation, she filed objections to the accounting which 
the administrator had filed and the court set aside the release which 
she had given. The case is another argument for the making of a 
will and the appointment of a capable and dependable executor. 


Suit by Bettie C. Russell against S. D. Russell. From a decree for 
plaintiff, defendant appeals. Affirmed. 

J. M. Travis, of Meridian, for appellant. 

Deavours & Hilbun, of Laurel, for appellee. 


GRIFFITH, J.—Appellee is the daughter and only heir at law of 
her father, G. L. Russell, who died on April 20, 1920. At that time the 
said daughter was about 11 years of age. Her uncle, P. T. Chatham, 
was appointed her guardian in April or in May, 1920, and about the 
same time another uncle, the appellant, S. D. Russell, was appointed 
administrator of the estate of the decedent. 

The administrator filed his first annual account on December 9, 1921, 
which account showed receipts in the aggregate sum of $46,048.61, ex- 
penditures in the aggregate of $21,394.69, and a balance on hand of 
$24,654.52. On September 14, 1922, the administrator filed his second 
annual account, showing a balance on hand and due the estate of $21,- 
288.06; and on January 13, 1925, the third annual account was filed 
admitting a balance due the estate of $19,921.70. At this time, as is 
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shown by the evidence, the estate had been fully administered. There- 
fore the so-called third annual account filed as aforesaid on January 13, 
1925, should have been a final account, and the court should have re- 
quired a final settlement and distribution at that time. 

But instead of enforcing a final account and distribution as is re- 
quired by law, the court and the guardian slept on the matter, and 
nothing was done until the month of June, 1930, more than five years 
later, at which time the guardian filed a petition against the adminis- 
trator to compel a settlement. It is true that the guardian avers that 
he had from time to time requested and urged the administrator to make 
his final settlement, but it is apparent from this record that the efforts 
of said guardian were extremely feeble, and that no effective steps were 
taken until the late date of June, 1930, when the ward was about to 
come of age, and when, too, the administrator had become insolvent and 
unable to make settlement except by ultimate recourse upon his bond. 
Whether his bond is now worth anything does not appear of record. 

For five or six years next before the date now to be mentioned, the 
ward had been a student in Baylor College at Belton, Tex. She came 
back to Mississippi every Christmas and usually in the summer vaca- 
tions. She came to Mississippi during the Christmas holidays of 1930 
and visited during the time in the homes of both her uncles, the guardian 
and the administrator. It is the undisputed evidence that the ward 
knew nothing of what was due her by her guardian or what was due by 
the administrator to her as the sole distributee of her father’s estate. 
She had left the entire matter to her guardian. She had become of age 
in September, 1930, and although she was at home with guardian and 
her other uncle, the administrator, and although she had been long due 
a settlement and the petition aforesaid was then pending in court and 
the court session at which the petition for settlement was to be heard 
was due to be held in January, 1931, nothing was said to her about said 
matters during her said Christmas visit in 1930. 

She returned to her college duties in Texas at the usual time; that 
is to say, shortly after January 1, 1931. When she arrived, traveling 
by train, she found that her uncle, the administrator, accompanied by 
his wife and daughter, had also arrived on the campus of the college, 
and, as soon as the interview could be conveniently arranged the said 
administrator and uncle proposed to appellee that she accept his per- 
sonal promissory note, without security, in the sum of $34,000, due 
November 15, 1931, in exchange for a full release to him of all sums 
due her as a distributee of her father’s estate. We will not recount the 
various arguments, representations, and persuasions resorted to by said 
administrator, except to say that, among other representations by said 
administrator, he assured appellee that he was entirely responsible for 
the amount of the note and that the same would be collectible, or, as 
expressed at the time, ‘‘would be as good as gold’’; whereas the fact 
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was that the said administrator was personally insolvent with unsatisfied 
judgments hanging over his head. 

It seems that the amount of $34,000 was arrived at by adding to the 
balance of the 1925 annual account, several items of interest on United 
States bonds which had been collected by said administrator and also 
the principal amount of said bonds which, although theretofore in the 
possession of the guardian, had been by the latter delivered over to the 
delinquent administrator in 1929 or 1930, and it seems too that the 
amount mentioned was in approximate round figures rather than the 
exact amount due; and the amount in either event included no interest 
on the balance due from the 1925 account or for any other amount 
collected and held dead in the hands of the administrator through the 
long delinquent period in question. 

As already stated, appellee knew nothing of these matters nor of the 
correct amounts due her, nor anything of the bankrupt financial condi- 
tion of the administrator. She was then hundreds of miles from home 
and from any dependable sources of information or opportunities of 
advice. She suggested and insisted, therefore, that the matter be de- 
layed until she could inform herself and be able to give intelligent 
thought upon it, in response to which the administrator, aided by his 
wife, besought appellee to close the matter at once because the court 
term was immediately at hand at which an accounting would have to be 
returned. The result was that appellee then acquiesced in the accept- 
ance of the note for $34,000, soon afterwards found by her to be worth- 
less, and executed her receipt or release in full to said administrator. 

Appellee in a few days became convinced that much was wrong 
about the matter, and she thereupon left school and returned to Missis- 
sippi, where she at once discovered that she had been grievously 
swindled. She thereupon tendered the note to said administrator, and 
informed him in writing that because of the false representations made 
to her, in reliance upon which she had acted, she had elected to rescind 
and repudiate the settlement transaction. Appellant, the administrator, 
declined to accept the return of the note, and on the same day of the 
tender, to wit, on January 28, 1931, he filed in court his pretended final 
account in which, by taking credit for the worthless note of $34,000, he 
was able to apparently balance his account with said estate, although 
he charged himself with no interest in his statement of the account. 

Appellee duly filed her objections and exceptions to said pretended 
final account, upon which a hearing was had before the chancellor, as a 
result of which the chancellor entered a decree canceling the $34,000 
settlement as fraudulent, and charging the administrator with all bal- 
ances of sums which had been received by said administrator and which 
had been used by the administrator for his own personal benefit, or had 
been allowed by him to be dead in his hands without reason or necessity 
when there should have been distribution, together with interest, com- 
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pounded at 6 per cent. per annum, which sums with the interest thus 

computed amounted in the aggregate to $36,234.51. The court also 
ordered the said administrator to deliver to appellee the said United 
States bonds in the sum of $12,000, which had been delivered to said 
administrator, and about which no explanation was given by him as to 
what had become of them. In fact, the said administrator did not 
testify at all at the hearing. 

There are several assignments of error, all of which have been eare- 
fully considered, and none of which is, as we think, well founded in this 
record. We will refer to three of them: 

First, that the court was in error in charging the administrator with 
interest, compounded at the rate of 6 per cent. per annum. The court 
was not only right in so adjudging, but it was the duty of the court so 
to do, in a ease such as this. When an administrator unreasonably 
delays to make his final settlement, and uses the funds for his own pur- 
poses or holds them dead in his hands without just cause, the interest 
as stated must be charged and compounded as the court did in this case. 
Owens v. Owens’ Estate, 84 Miss. 673, 689, 37 So. 149; 24 C. J. p. 73. 

Second, that the court erred in setting aside the pretended $34,000 
release. When an administrator delays the settlement of an estate and 
withholds distribution until the distributee arrives at age and then at- 
tempts a settlement direct with the distributee, the administrator is 
within the same reason and is held to the same rule which controls in 
the settlement of a guardian with his ward who has just arrived at 
majority, and that rule is that: ‘‘A settlement so made will be closely 
scrutinized, and the burden of proving good faith rests upon the 
guardian. . . . To sustain a private settlement or release by the 
ward, its fairness must be clearly shown, and it will be ineffective if 
the ward has acted in ignorance of his rights or the guardian is charge- 
able with fraud, undue influence or failure to disclose facts which it is 
his duty to disclose.’’ 28 C. J. p. 1229. See, also, the concluding sen- 
tenee of section 1893, Code 1930. It is enough, under the stated rule, to 
condemn the pretended settlement that the administrator represented 
himself to be solvent and that the note was ‘‘as good as gold’’ when 
that representation was grossly false, as is the case here, according to 

the record before us. 

Third, that the court erred in ordering the $12,000 in United States 
bonds delivered over to appellee. Appellant contends that the court 
instead should have given a decree for the value of the bonds, and ap- 
pellant’s asserted reason for this contention is that there is no evidence 
in the record that the administrator now has the bonds in his possession, 
and hence it is not shown that he could comply with the order. It is 
undisputed that they were delivered by the guardian to the said admin- 
istrator as late as 1929 or 1930; and it does not lie in the mouth of the 
administrator, who gives no explanation as to what he has done with 
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them, to argue that he is now to be assumed not to have them. We are 
of the opinion that the order of the chancellor was correct, and we think 
the order was prudent for this reason: It may be that the chancellor had 
in mind the thought that the guardian might be liable for delivering 
these bonds to this delinquent administrator, and he was thus holding 
open an avenue for a procedure against the guardian for the value of 
these bonds, and which might have been cut off had a money decree for 
their value been entered against the administrator. We approve the 
decree of the chancellor in every feature. Affirmed. 


DEPOSIT OF TRUST FUNDS BY BANK FIDU- 
CIARY IN COMMERCIAL DEPARTMENT 


McDonald v. Fulton, Supreme Court of Ohio, 182 N. E. Rep. 504 


Under the statutes of Ohio a trust company may deposit in its 
commercial department funds which it holds as administrator, pend- 
ing investment or distribution. When funds are so deposited the 
trust company becomes a debtor of the estate and, upon the failure 
of the company, the estate is a general creditor only and is not en- 
titled to a preference. 


MATTHIAS, J.—The oral argument and briefs of counsel have 
covered a wide scope, but a consideration of the statutes applicable to 
the facts presented by the record accomplishes a complete disposition 
of the issues involved. 

Section 710-165, General Code, provides as follows: ‘‘No property or 
securities received or held by any trust company in trust shall be 
mingled with the investments of the capital stock or other properties 
belonging to such trust company or be liable for its debts or obligations. 
Moneys pending distribution or investment may be treated as a deposit 
in the trust department. or may be deposited in any other department of 
the bank, subject in other respects to the provisions of law relating to 
deposit of trust funds by trustees and others.’’ 

We are primarily concerned with the last sentence of this section. 
It is dealing with the subject of moneys held by any trust company in 
trust, that is, as a trustee, and in language that is clear and concise 
authorizes it to deposit money pending distribution or investment in the 
commercial or other department of the bank. We need give attention to 
the first part of the section only for the purpose of observing the express 
distinction made between property and securities, on the one hand, and 
money, on the other. The former are to be segregated and kept so. 
They shall not be mingled with investments of the capital stock or other 
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property of the trust company. Other provisions of the statute, par- 
ticularly of section 710-164, General Code, show the expressed legisla- 
tive intent to distinguish between money and property. 

In our opinion these provisions are clear. They need no interpreta- 
tion. The only way their meaning can be as well stated is by repeating 
the same language. If we look to the history of the legislation we will 
observe there the material change in the powers conferred upon trust 
companies with reference to funds, while making no material change 
in regard to the mingling of property and securities with the trust 
company’s capital stock of other property. The very purpose of the 
legislative action would be thwarted if effect be not given to the statu- 
tory amendment. County Board of Education of Hancock County v. 
Boehm, 102 Ohio. St. 292, 131 N. E. 812. 

The powers and duties of fiduciaries are further clearly set out in 
section 10506-45, General Code (114 Ohio Laws, 374, effective January 
1, 1932), which is as follows: ‘‘Immediately after his appointment and 
throughout the .administration of the trust, every fiduciary shall be 
required to deposit all funds received by him, in his name as such 
fiduciary in one or more depositories. Each depository must be a na- 
tional bank, or a state bank or building and loan association located 


within and organized under the laws of State of Ohio. The deposit 
shall be in such class of account as will be most advantageous to the trust 
and each depository shall pay interest at the highest rate customarily 
paid to its patrons on deposits in accounts of the same class. <A cor- 
porate fiduciary authorized by law to receive deposits of fiduciaries, 
shall have authority to be the depository of funds held by it as such 
fiduciary.’’ 


It is to be observed that deposit in an interest-bearing account is 
directed, which of course contemplates use of the fund by the bank, 
and the fiduciary therefore becomes a general creditor by the very force 
of the statute governing his action. It has been well pointed out that if, 
notwithstanding the provisions of section 10506-45, General Code, the 
deposit of a trust company is held to be a special deposit, and entitled 
to a preferred claim, it would be given a favored position over individ- 
uals in obtaining appointment as trustee, and otherwise. 

The deposit made by the trustee in this case was a general deposit. 
It was authorized by the statute, and the power was not denied the 
trustee by any trust instrument. We have here no question of a wrong- 
ful deposit, and cases cited involving that question have no application. 

It appearing then that the relationship established under statutory 
authority was that of debtor and creditor, the rights of the trustee with 
reference to the funds so deposited are no greater than or different 
from those of other general depositors, and upon liquidation of the bank 
they share proportionately in the distribution of the assets. 








Right of Trustee in Bankruptcy to 

Property of Bankrupt Bailee 
In re Huber Motor Co., General 
Motors Acceptance Corp. v. Morgan, 
U. S. District Court, S. D. Mississippi, 

1 Federal Supp. 574 

Where automobile 
transacting business under a sign 
bearing the name of the dealer, has 
possession of automobiles with a 
mere right of sale, and becomes 
bankrupt, the trustee in bankruptcy 
is entitled to possession of the auto- 
mobiles even though they bear labels 
stating they belong to the company 
financing the purchase of these cars. 

The General Motors Acceptance 
Corp. loaned money to the Huber 
Motor Co. (the bankrupt dealer) 
for the purchase of automobiles 
and secured itself by taking a bill 
of sale from the wholesaler and 
a trust receipt from the dealer. 
Less than four months prior to 
the latter’s bankruptcy, the finance 
company labeled each car in the 
dealer’s possession as belonging to 
the finance company. 

The present suit was brought 
by the finance company to recover 
these cars from the trustee in bank- 
ruptcy. The court, however, held 
for the trustee, since a state stat- 
ute provided that all property in 
the possession of a person doing 
business under his own name was 


liable for his debts. The following 


an dealer, 


is quoted from the opinion of the 
court: 


BUSINESS LAW SECTION 


Digest of Recent Business Decisions 


Bankruptcy 





The petitioner (acceptance corpora- 
tion) is not claiming any statutory 
or contractual lien upon the cars, but 
is asserting absolute ownership there- 
of. The reasonable inference from 
the agreed statement of facts is that 
the Huber Motor Company had pos- 
session of the property with the right 
of sale, not only during the period 
before the tags were placed on the 
cars, but continuously thereafter until 


the filing of the petition in bank- 
ruptcy. The letter from General Mo- 
tors Acceptance Corporation, dated 


January 22, 1931, and other admitted 
facts, clearly show that the bankrupt 
had this right and that the trust 
and storage receipts, to this extent 
at least, were altered by the acts and 
conduct of the parties. The trans- 
action was not a bona fide bailment. 
The form it took was a subterfuge, 
constructively fraudulent as to credi- 
tors. Therefore, upon general princi- 
ples of law, without regard to section 
3352 of the Mississippi Code of 1930, 
the petition should be denied [Samson 
Tire & Rubber Company v. Eggleston 
(C.C. A.) 45 F. (2d) 502]; but, when 


the doctrine announced is reinforced 
by the statute, the conclusion is 
strengthened. 

This section (3352, Code 1930), 


known as the Mississippi Sign Stat- 
ute, so far as here applicable, provides 
that, if any person shall transact busi- 
ness, as a trader or otherwise, in 
his own name, all the property used 
or acquired in such business shall, 
as to creditors, be liable for his debts, 
and be in all respects treated as his 
property. 

As to this statute, attorneys for 
petitioner state the following in their 
brief: “All of the arguments ad- 
vanced by us in our brief in chief, 















reply brief, and this memorandum 
are based on the theory that the 
tagging of the automobiles on August 
20th was a compliance with the sign 
statute. If Your Honor should hold 
that this tagging did not constitute a 
compliance with the sign statute, then 
we admit that we have no ground 
for asking for reversal of the _ ref- 
eree’s order.” 

Instead of saying there was no 
compliance with the sign statute by 
tagging or labeling the cars in the 
manner shown, perhaps it would be 
more accurate to state that there may 
be no evasion of the law by such a 
device. The statute makes provision 
for but one sign for each business. 
That sign must contain an inscription 
“in letters-easy to be read,” indicat- 
ing the proprietor. It must be “placed 
conspicuously at the house where such 
business is transacted.” The statute 


Directors Liable for Misrepresenta- 
tions 
Ashby v. Peters, et al., Supreme Court 

of Nebraska, 245 N. W. Rep. 408 

Unless a purchaser of corporate 
bonds has actual knowledge to the 
contrary, he has a right to rely 
upon the representations on the 
face of the bond as to the security 
for the bond. And if such repre- 
sentations are fraudulent, the direc- 
tors will be personally liable to the 
purchaser of such bonds if any 
damage is caused thereby. 

In this case the plaintiff pur- 
chased bonds from a company in 
which the defendants were directors. 
The bonds stated that they were 
a first mortgage upon certain real 
estate when in fact a prior lien 
existed. The prior lienor fore- 
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does not permit one general sign for 
the business with separate tags or 
labels for specific articles. The in- 
scription on the sign must disclose 
the name of the “principal or partner” 
of the person who transacts the busi- 
ness. If it fails to do so, or if there 
is no sign, “all the property, stock, 
money, and choses in action used or 
acquired in such business shall, as to 
the creditors of any such person, be 
liable for his debts, and be in all 
respects treated in favor of his credi- 
tors as his property.” 

The statute would be nullified by a 
construction which permitted a general 
sign giving the name of the trader 
to whom alone ordinary creditors 
might look for payment, but which 
allowed specific articles to be tagged 
or labeled as the property of pre- 
ferred creditors who could reclaim 
them in case of insolvency or bank- 
ruptcy. 






closed the mortgage upon the com- 
pany’s failure to meet interest pay- 
ments, thus leaving the plaintiff with 
worthless securities. 

The opinion of the court, holding 
the directors liable, reads in part 
as follows: 


In the case of Clark v. Edgar, 12 
Mo. App, 345, affirmed 84 Mo. 106, 
54 Am. Rep. 84, the court held: 

“A declaration that certain bonds 
are ‘first mortgage bonds’ is untrue 
if there is a prior mortgage upon the 
property to secure promissory notes. 

“A statement made by directors of 
a corporation, in print, across the 
face of bonds issued by them, that 
the bonds are ‘first mortgage bonds,’ 
if untrue, will render the directors 
liable to an action of deceit at the 
suit of one who, on the faith of such 
statement, bought the bonds on the 
market.” See Bank of Atchison 


























County v. Byers, 139 Mo. 627, 41 
S. W. 325. 

It appears clearly from the record 
that there was a first mortgage of 


$250,000 upon the Peters Trust 
Building (the mortgaged property), 
and that the Keystone Investment 


Company (defendant corporation) was 
the owner of only a leasehold interest 
in the real estate, and while it is true 
that the bonds as issued contain the 
statement, ‘Reference being hereby 
made to said trust deed for a state- 
ment of the terms and conditions upon 


Contracts for the Benefit of Third 


Persons 
Swift Lumber & Fuel Co. v. Hock, 
Supreme Court of Nebraska, 245 


N. W. Rep. 3 

In order that a third person may 
maintain an action upon a contract 
to which he is not a party, it must 
be shown that the contract was 
made for his protection and benefit, 
or for the protection and benefit of 
the class to which he belongs. 

In this case the owner of two 
buildings purchased oil burners 
from the plaintiff under a contract. 
The owner subleased the buildings 
to the defendant. The plaintiff 
sued to recover the balance due 
for oil and other items furnished 
the defendant, and the defendant 
set up a counter-claim for damages 
caused by some violation of the con- 
tract originally made between the 
plaintiff and the owner of the build- 


ings. 

In dismissing the defendant’s 
counterclaim, the court held as 
follows: 

This and other courts have fre- 


quently held that, where one makes 
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which the said bonds are issued and 
secured, and for a detailed description 
of the security therefor, and _ the 
rights of the said trustee and bond- 
holders with respect to such security,” 
still, had the purchaser taken the 
trouble to examine the trust deed, 
while she would have learned that 
the security was a leasehold interest 


for ninety-nine years, she would not 
have discovered the important fact 
that the fee of the premises was 


incumbered by the mortgage to the 
New York Life Insurance Company. 


a contract or promise to another for 
the benefit of a third person, such 
third person may maintain an action 
upon the promise, although the con- 
sideration does not move directly 
from him. In order that a third person 
may maintain an action upon a con- 
tract to which he is not a_ party, 
it must be shown that it was made for 
his protection and benefit, or for the 
protection and benefit of a class of 
which he belongs. 

In 13 C. J. 709, it is said: “By 
the weight of authority the action 
cannot be maintained merely because 
the third person will be incidentally 
benefited by performance of the con- 
tract; he must be a party to the 
consideration, or the contract must 
have been entered into for his benefit, 
and he must have some legal or equi- 
table interest in its performance.” 

In the instant case the contracts 
were made between plaintiff and Buck- 
staff (the owner) when the latter was 
operating his apartment _ buildings. 
There was no suggestion in the con- 
tracts that Buckstaff intended to lease 
the buildings; nor is there any sugges- 
tion in the contracts that the pro- 
visions thereof were made for the 
benefit of any one other than Buck- 
staff. Unless it is proved that the 
contracts between plaintiff and Buck- 
staff were made for the benefit of 
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third persons, a third person cannot 
bring an action thereon. There is a 
total failure of proof in this respect. 

Defendant further alleged and testi- 
fied that a salesman for plaintiff was 
present when defendant was negotiat- 
ing with Buckstaff for the leasing of 
the buildings, and made substantially 
the same representations. There is 
not shown any contractual relation be- 
tween plaintiff and defendant in this 
respect, and no consideration was paid 
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by defendant to plaintiff; nor is it 
disclosed that the salesman had any 
authority whatsoever to make any such 
representations that would be binding 
upon the plaintiff. 

In no view of the case as presented 
was defendant entitled to recover on 
his counterclaim. The court properly 
directed a verdict for plaintiff and 
against defendant on his  counter- 
claim. 

Judgment affirmed. 


Master and Servant 


Contract for Overtime by Female in 
Violation of Statute 
Montgomery Ward & Co. v. Lusk, 
Court of Civil Appeals of Texas, 
52 S. W. Rep. (2d) 1110 

The courts 
illegal contract. 


not enforce 
Where a statute 


will an 


provides that no female shall be 
employed for more than 9 hours 
in one day or 54 hours in any one 
week a female who has worked for 


more than the specified hours pursu- 
ant to a contract with her employer 
to pay her for the overtime work 
will not be allowed to enforce the 
contract against the employer. 

The opinion of the court in this 
case reads as follows: 


Mrs. Waitee Lusk, joined by her 
husband, O. B. Lusk, brought this 
suit against Montgomery Ward & Co. 
to recover compensation for certain 
services performed by her for the 
defendant. She alleged that she was 
a female, and was in the defendant’s 
employment as a clerk in its store in 
the city of Hillsboro from August 17, 
1929, to October 5, 1930, and that 
during said time she worked a total 
of 202 hours overtime, or more than 
9 hours per day. She alleged that 
the defendant agreed to pay her for 
such overtime, but that it failed and 


refused to do so. She sued to recover 
the value of her services for such 
overtime. A trial before a jury re- 
sulted in a verdict for plaintiffs for 
the sum of $101. The defendant 
appealed. 

Our Penal Code, article 1569, pro- 
vides as follows: 


“No female shall be employed: 

“1. In any factory, mine, mill, 
workshop, mechanical or mercantile 
establishment, hotel, restaurant, room- 
ing house, theater, moving picture 
show, barber shop, telegraph, tele- 
phone or other office, express or trans- 
portation company, or any State insti- 
tution, or any other establishment, 
institution or enterprise where females 
are employed, for more than _ nine 
hours in any one calendar day nor 
more than fifty-four hours in any one 
calendar week.” See Revised Statutes, 
article 5168. 

The plaintiffs’ pleadings and evi- 
dence show that Mrs. Lusk entered 
into a contract with the defendant 
by which it employed her to work 
in a mercantile establishment for more 
than 9 hours per day in violation of 
the above statute. The contract be- 
tween Mrs. Lusk and the defendant 
by which she was to work such over- 
time and receive pay therefor 
illegal. She here seeks to enforce 
such illegal contract. The rule is well 
established that a court will not en- 
force an illegal contract, and when 


was 
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the illegality of the contract sued 
upon appears, it is the duty of the 
court to at once decline to enforce it. 
10 Tex. Jur. 183; 6 R. C. L. 692; 
13 C. J. 410; Texas Employers’ Ins. 
Ass’n v. Tabor (Tex. Com. App.) 283 
S. W. 779, 780; Chimene v. Pennington, 
34 Tex. Civ. App. 424, 79 S. W. 63 
(writ ref.); Osage Oil & Gas Co. v. 
Caulk (Tex. Civ. App.) 243 S. W. 
551, par. 8; Campbell v. Hood (Tex. 
Com. App.) 35 S. W. (2d) 93, par. 3. 

It is true that Penal Code, article 
1572, which imposes a penalty on the 
employer for a violation of the above 
act, does not fix any penalty on the 
employee for a_ violation thereof. 
However, this is not material. The 
act prohibiting the employment of 
females for more than 9 hours per 
day is not intended for the protection 
of the employee only. It is in the 
nature of a state police regulation, and 
is intended for the protection of the 
public health and the perpetuation of 
the human race, and is therefore for 
the benefit of the public generally. 
Birkett v. Chatterton, 13 R. I. 299, 


43 Am. Rep. 30; Short v. Bullion- 
Beck & Champion Mining Co., 20 
Utah, 20, 57 P. 720, 45 L. R. A. 603; 
39 C. J. 58. Such statutory protec- 
tion cannot be waived by a single 
member of society. To permit indi- 
viduals to enter into contracts to 
violate the law and then invoke the 
aid of the courts to secure the benefits 
thereof would be to encourage the 
doing of the very thing the law pro- 
hibits. That the law intended to 
prohibit such contracts is made clear 
by the act. The prohibition is di- 
rected, not against particular indi- 
viduals, but against a particular thing, 
namely, the employment of females for 
more than 9 hours per day. It pro- 
vides that “no female shall be em- 
ployed,” etc. It is the employment 
that is forbidden. It provides for a 
recurring penalty for each violation, 
and thus evidences legislative intent to 
prohibit the doing of the thing de- 
nounced. A contract made in viola- 
tion of the statute is contrary to 
public policy, and cannot be enforced 
by either party. 





Negligence 


Manufacturer Not Liable for Defect 
in Machinery 


Lynch v. International Harvester Co. 
of America, U. S. Circuit Court of 
Appeals, 60 Fed. (2d) Rep. 223 
A manufacturer of machines is 
not liable to a purchaser injured 
through a defect in a_ machine, 
unless the manufacturer knows the 
machine to be imminently danger- 
ous, sells it without notifying the 
buyer of such danger, and the re- 
sulting injury is one that can be 


reasonably anticipated by the seller. 

In this case, the defendant’s 
agent sold a threshing machine to 
one Connery in June, 1924. Con- 





nery sold it to a hardware company, 
and in June, 1928, the latter sold 
it to the plaintiff. In June, 1929, 
the plaintiff was injured through a 
defect in the machine. The court 
held the defendant not liable since 
the five-year lapse of time between 
the sale by the defendant and injury 
to the plaintiff negatived any claim 
that the machine was imminently 
dangerous. 

“The following paragraphs are 
quoted from the court’s opinion: 


Counsel for appellant say in their 
brief that Huset v. J. I. Case Thresh- 
ing Machine Company (C.C.A.) 120 
F. 865, 867, 61 L. R. A. 303, is 
without question the most important, 
full and complete case reported cover- 














ho 





ing the proposition involved in the 
case at bar. Also, they say, “.... 
By an examination of the petition 
in the case at bar it will be observed 
that the petition brings the case 
squarely within the exception last 
above quoted” (third exception noted 
in the Huset Case). Let us see. The 
late Judge Walter H. Sanborn spoke 
for the court in that case. After stat- 
ing reasons therefor, he concluded: 

“The general rule is that a contrac- 
tor, manufacturer, or vendor is not 
liable to third parties who have no 
contractual relations with him _ for 
negligence in the construction, manu- 
facture, or sale of the articles he 


handles.” 


But then he said there are three 
exceptions to that rule, as well settled 
and established as the rule itself: 

“... The third exception to the rule 
is that one who sells or delivers an 
article which he knows to be immi- 
nently dangerous to life or limb to 
another without notice of its qualities 
is liable to any person who suffers 
an injury therefrom which might have 
been reasonably anticipated, whether 
there were any contractual relations 
between the parties or not.” 

Convincing authority is cited in sup- 
port of the general rule stated in that 
case and the exceptions, and to each 
is added the independent reasoning 
of that able court. As to the third 
exception noted in that case, it cannot 
be doubted from the authorities cited, 
as well as from the opinion in that 
case, that knowledge of the vendor 
at the time of sale that the machine 
sold was imminently dangerous to life 
or limb is a necessary element to lia- 
bility. Indeed, there could be no 
actionable negligence on the part of 
the seller without such knowledge, 
because to constitute liability the ma- 
chine must then be imminently dan- 
gerous, known by the seller to be so, 
sold without giving notice to the buyer 
of the danger, and the resulting injury 
on that could be reasonably anticipated 
by the seller. ... 
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The most serious and obvious reason 
against appellant’s right of recovery 
is the fact that the injury did not 
occur until after five years’ use of the 
machine, and during that time opera- 
tors had stepped on and walked over 
the covering in safety, as the com- 
plaint expressly admits. These facts, 
it seems to us, are a conclusive denial 
and contradiction of the allegation that 
the machine was imminently dangerous 
to life and limb when defendant sold 
it. In MacPherson vy. Buick Motor 
Co., supra, the court referred to the 
prior case of Loop vy. Litchfield, 42 
N. Y. 351, 1 Am. Rep. 513, in which 
the injury was caused by a defect 
in a small balance wheel used on a 
circular saw, the defect being pointed 
out to the buyer at the time of the 
purchase, and commenting thereon 
said: ‘The risk can hardly have been 
an imminent one, for the wheel lasted 
five years before it broke.”” Moreover, 
while it is alleged that the defect in 
the covering was concealed, it further 
appears in the complaint that the 
covering was on hinges. The cover- 
ing being on hinges, it could be raised 
and lowered, thus presenting both 
sides as well as its thickness to full 
view, which is in contradiction of the 
allegation that its flimsiness was con- 
cealed or latent. It is alleged that 
it was in the same weak and flimsy 
condition at the time it was sold to 
Connery as it was on the day of the 
injury to appellant, that there had 
been no change in that respect during 
the five years. This is contrary to 
common knowledge that all machinery 
constantly depreciates in strength and 
usefulness. As well said in the Huset 
Case, such machines are used and 
cared for and “are to be operated 
or used by the intelligent and the 
ignorant, the skillful and the incom- 
petent, the watchful and the careless.” 
On the facts reviewed, gathered from 
the complaint, we think it appears 
there is no liability on the part of 
appellee for the injury. 











Rescission of Contract of Sale 
Laundry Service Co. v. Fidelity 
Laundry Machinery & Engineering 
Co. Inc., Supreme Court of Minnesota, 
245 N. W. Rep. 36 

The right to rescind a sale of 
personal property on account of 
breach of warranty must be exer- 
cised within a reasonable time after 
discovery of facts giving rise to 
such right, otherwise such right is 


waived. Although the determina- 
tion of what is a reasonable time 


is usually a question of fact for 
the jury, it may be, as in this case, 
a question of law. 

The plaintiff company was en- 
gaged in the laundry business and 
purchased machines from the de- 
fendant. The present action was 
instituted to recover the money paid 
for the machines on the theory of 
breach of warranty as to their fit- 
ness. The sole question before the 
court was whether the plaintiff exer- 
cised its right of rescission within 
a reasonable time after discovery 
of the breach of warranty. The 
relevant facts appear in the fol- 
lowing paragraphs of the court’s 
opinion : 

The evidence discloses that the first 
machine was purchased in January, 
1929, and used continually from that 
time on, with a few alterations, until 
December, 1929; that notwithstanding 
plaintiff’s claim that the machine was 
unsatisfactory and that it made com- 
plaints soon after purchasing it, never- 
theless, in May, 1929, plaintiff exe- 
cuted a conditional sales contract for 
the machine and in that month entered 
into another contract for the purchase 
of three other machines of the same 
general character as the first one, 
which were installed in June, 1929. 
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There were some complaints made 
relative to all of the machines, but 
they appear not to have been of a 
very serious nature. In October, 1929, 
plaintiff wrote defendant stating that 
the machines were not perfect articles, 
specifying some particulars. Defend- 
ant was not at that time asked to 
take the machines back then; but on 
the contrary it was stated in the letter 
that the machines gould remain for a 
further time. They so remained and 
were used. 

The first real attempt at rescission 
was in the middle of November, more 
than four and one-half months after 
the machines were installed, although 
plaintiff testified that it observed the 
nature of the work and _ character 
of the machines shortly after they 
were installed. In addition, it is to 
be noted that, even after the attempted 
rescission, they were in use up to 
about the time they were dismantled 
and tendered to defendant (about 
December 17, 1929). As to the effect 
of this use see Butler Mfg. Co. v. 
Elliott & Cox, supra. 

Upon the facts the court concluded, 
and we think correctly, that a rescis- 
sion was not made within a reasonable 
time; that there was a waiver of 
plaintiff's rights; that it had _ slept 
upon its rights. Whether the pur- 
chaser exercises his right to rescind 
within a reasonable time is usually 
a question of fact for the jury. 
Laganas Shoe Mfg. Co. v. Sharood, 
173 Minn. 535, 217 N. W. 941. But 
conditions may exist that make the 
question one of law. Stewart v. B. R. 
Menzel & Co., supra; 5 Dunnell 
Minn. Dig. (2d Ed.) § 8607. We 
think it was one of law in this case. 
Had the case gone to the jury and a 
verdict been returned for plaintiff, it 
would have been the duty of the trial 
court to set it aside. 6 Dunnell Minn. 
Dig. (2d Ed.) § 9764, and cases cited; 
Manos v. St. Paul City Railway Co., 
173 Minn. 402, 217 N. W. 377. 
















Stock Subscription Rights Held 
Taxable 


Madden v. Commissioner of Corpora- 

tions and Taxation, Supreme Judicial 

Court of Massachusetts, 182 N. E. 
Rep. 480 

Under a Massachusetts statute 
iG. L., c. GB, §§ & (c), 7%, as 
amended by St. 1928, C. 217, §§ 1, 
2] which provides that in determin- 
ing gains or losses from sale of 
stock acquired by “purchase,” the 
basis shall be the “cost” thereof, 
the exercise of stock subscription 
rights constitutes a “‘purchase” of 
stock, and the “cost” of the new 
shares includes the subscription 
price plus the value of the rights. 

The plaintiff in this case owned 
stock in a corporation which issued 
subscription rights to all its stock- 
holders. The plaintiff exercised 
these rights and acquired the new 
stock which he sold at a_ profit. 
The questions before the court were 
whether the exercise of a stock sub- 
scription right was a “purchase of 
stock” under the income tax statute, 
and whether the “cost” of the new 
shares included the value of the 
subscription rights apart from the 
subscription price. 

In answering both questions in 
the affirmative, the court held, in 
part, as follows: 

The governing statutes are sections 
of G. L. ec. 62, which, so far as 
material, are section 5 (c) as then 
most recently amended by St. 1928, c. 
217, § 1: “Income of the following 
classes received by any inhabitant of 
the commonwealth during the preced- 
ing calendar year shall be taxed as 


follows: ...(c) The excess of the 
gains over the losses received by the 
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taxpayer from purchases or sales of 
intangible personal property, whether 
or not said taxpayer is engaged in 
the business of dealing in such prop- 
erty, shall be taxed at the rate of 
three per cent. per annum,” and sec- 
tion 7 as then most recently amended 
by St. 1928, c. 217, § 2: “. .. In 
determining gains or losses realized 
from sale of capital assets, the basis 
of determination, in case of property 
owned on January first, nineteen hun- 
dred and sixteen, shall be the value 
on that date, and in case of property 
acquired by purchase thereafter, the 
cost thereof. If the property other 
than stock dividends in new stock 
of the company issuing the same was 
acquired otherwise than by purchase, 
the basis of determination of the gain 
or loss shall be the value on the 
date when it was so acquired.” 


It is plain that the last sentence of 
said section 7 is not applicable to the 
facts of the cases at bar. The excess 
of gains over losses here subject to 
taxation arose from sales of shares 
of stock. Those shares were acquired 
by subscription by the appellants from 
the corporation issuing the same. 
That subscription was accomplished 
by the payment in cash or its equiva- 
lent of the par value of the stock 
to the corporation accompanied by 
the surrender to the corporation of 
certain rights. This in substance and 
effect was a purchase of the shares 
of stock from the corporation. Osgood 
v. Tax Commissioner, 235 Mass. 88, 
92, 126 N. E. 871. Therefore the 
shares of stock sold by each appellant 
were acquired by purchase. They 
were not acquired “otherwise than by 
purchase.” They were “property ac- 
quired by purchase” after January 1, 
1916. The crucial point for decision 
is how the “cost” of those shares of 
stock shall be determined as the word 
“cost” is used in the first sentence 
quoted from said section 7. It is 
conceded that the par value paid in 
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cash by the appellants to the corpora- 
tion is at least a part of that cost. 
In order to acquire those shares each 
appellant in addition to paying the 
par value in cash also surrendered 
to the corporation rights which pre- 
viously had been issued by the corpo- 
ration to her as one of its stock- 
holders. Rights given by a corpora- 
tion to its shareholders to subscribe 
for new stock to be issued by it con- 
stitute an attribute of the existing 
shares. They represent the privilege 
accorded to shareholders of partici- 
pating, in preference to strangers and 
on equal footing with other  share- 
holders, in buying new shares of 
capital stock to be issued by the cor- 
poration. The value of each new 
share is the par value paid by the 
subscriber plus a sum equal to the 


Action to Enjoin Use of Trade Name 


Penet, Ine. v. F. Pinet Shoe Co., 
Inc., et al., Supreme Court, Appellate 
Division, 260 N. Y. Supp. 63 

Where both the plaintiff and 
the defendant are guilty of selling 
American made products under false 
representations that they are French 
made, neither will be entitled to 
enjoin the other from the use of 
similar trade names. 


The facts and holding of the 
court are set out in the following 
statement quoted from the court’s 
opinion: 


The plaintiff claims to have estab- 
lished a reputation as a seller of ladies’ 
high-grade shoes at 510 Madison 
avenue, in the city of New York, 
under the name _ and_ trade-mark 
“Penet.” Plaintiff's business at 510 
Madison avenue was founded in Octo- 
ber, 1924. In the front window of 


its Madison avenue establishment, and 
affixed to the “sock lining’ of ladies’ 
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difference between its par value and 
its market value. This additional 
sum represents the value of the rights 
in the market. Although these rights 
come to the shareholders as a gratuity, 
cost him nothing, and are a new 
thing of value not theretofore pos- 
sessed by him, they have in the hands 
of the holders a genuine value which 
may be turned to profitable account 
either by sale or by subscription to 
new stock. Rights cannot ultimately 
be made available for valuable use 
except in connection with subscription 
for new stock either by the original 
holder or his assignee. The rights 
thus are things of value to the share- 
holder. If used in connection with 
subscriptions for new stock they repre- 
sent capital in the form of shares; 
if sold, they become cash in hand. 


plaintiff, 


sale by 

appeared the words “Penet de 
Ty >? . 

a Vous,” which freely trans- 

meant “Penet of Paris to you.” 


shoes offered for 
there 
Paris 
lated 
The unquestioned intention of the 
plaintiff was ‘to advertise and hold 
itself out to the public as a dealer 
in Parisian footwear and shoes coming 
from Penet of Paris to the purchaser 
here. The shoes which it sold were 
highly priced at from $40 to $55 
a pair. In September, 1930, the de- 
fendant, F. Pinet Shoe Company, Inc., 
was incorporated in this country, and 
opened a place of business at 682 Fifth 
avenue, where it displayed for sale 
shoes of the same general character 
as those in which plaintiff had dealt 
since 1924. No adequate reason is 
offered for the adopting by plaintiff 
of the trade name ‘“Penet,” so similar 
to the well-known Parisian corporation 
of F. Pinet, which, since the middle 
of the nineteenth century, had been 
engaged in the manufacture and sale 
of women’s fine shoes in Paris. Shortly 
before the World War, the Parisian 
Corporation, successor to the original 
Pinet corporation, and known by 
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the corporate name of “Societe 
Anonyme des Chaussures, F. Pinet,” 
contemplated the establishment of a 
branch of its business in the United 
States. Pending the World War, that 
project seems to have been held in 
abeyance, but finally in 1930 two 
directors of the F. Pinet Parisian 
corporation, the defendants Marcel 
Monteux and Andre Rouchaud, came 
to this country and incorporated the 
defendant F. Pinet Shoe Company, 
Inc., and at once opened the estab- 
lishment at 682 Fifth avenue. 

The court at Special Term enjoined 
the defendants from the use in _ its 
business of the defendants’ corporate 
name upon the ground that it con- 
stituted an act of unfair competition 
with the plaintiff. We are of the 
opinion that the court was not justified 
upon the evidence in granting the 
plaintiff injunctive relief. Plaintiff 
does not come into a court of equity 
with clean hands. In our opinion, by 
the adoption of the corporate name of 
Penet, so similar to the well-known 
name of Pinet, and the pretense of 
selling shoes from Paris, “Penet de 
Paris a Vous,’ clearly constituted a 
fraud upon the public. Unquestionably 
the plaintiff intended thereby to repre- 
sent to the public that it was importing 
shoes of the well-known manufacturer, 
F. Pinet, Paris, and selling the same 
directly to customers here. At the 
time the plaintiff established its busi- 
ness on Madison avenue, in the trade 
and among many of our people the 
name Pinet was associated with ladies’ 
shoes of the highest grade, manufac- 


Injunction Granted After Cessation 
of Unfair Tactics 
Coca-Cola Co. v. Hy-Po Co. et al., 
District Court, New York, 1 Fed. 
Supp. 644 
One who proves that another has 
been guilty of unfair competition 
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tured in Paris. For many years these 
shoes had been sold to customers in 
this country, and to a limited extent 
had been imported by dealers here 
and exhibited throughout the United 
States as ladies’ shoes of the highest 
quality. The shoes dealt in by plain- 
tiff were substantially all of American 
manufacture. The evidence does not 
disclose that any of the shoes of 
F. Pinet made in Paris were ever 
dealt in by plaintiff, although there 
was some evidence of the shipment of 
a limited quantity of shoes obtained 
from some _ unidentified dealer in 
Paris. We are of the opinion, there- 
fore, that the plaintiff is not in a 
position to ask of a court equitable 
relief. We are furthermore in doubt 
as to whether the evidence would 
justify granting to defendants injunc- 
tive relief against the plaintiff. It 
seems to us that upon the evidence 
it fairly appears that both plaintiff 
and defendants are competitors in the 
sale of shoes modeled after the well- 
known style of the Parisian goods, 
and that neither has the exclusive 
right to the adoption of the well- 
known Parisian trade-name in its busi- 
ness. Certainly, the plaintiff has 
shown no right to relief in a court 
of equity, the plaintiff having been 
shown to have been guilty of an act 
of fraud and deception on its part, 
and the defendants likewise are at- 
tempting to sell American made shoes 
under the pretense that they are the 
Parisian article. We believe both 
parties are guilty of attempting to 
deceive the American public. 


will be entitled to an injunction even 
though the wrongdoer ceased his 
unfair tactics before the suit was 
brought. 

The court found in this case that 
the defendant corporation had been 
guilty of unlawfully using labels, 
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advertising, and colored barrels so 
as to confuse its product with that 
of the plaintiff corporation. The 
court found that at the time of the 
suit, the defendant had ceased its 
unfair competition and was attempt- 
ing to carry on its business lawfully. 
Nevertheless, the court granted an 
injunction to the plaintiff to protect 
it against possible future recur- 
rences. 

The opinion of the court, relative 
to the granting of the injunction, 
is as follows: 


The case was carefully and _ skill- 
fully tried, not only by the counsel 
for plaintiff, but by the counsel for 
the defendant corporation, and it was 
shown that in its present advertising 
it was endeavoring to avoid confusion 
in the public’s mind. To be sure this 
could not be done by fixing up the 
old form of advertising, but money 
and time have been expended in en- 
tirely new and proper advertising, the 
use of such-things as the red barrels 
has been discarded, and white barrels 
are used. In other words, whatever 
may have been the original intention 
of this venture in the beverage market, 
I find that the defendant corporation 
is now endeavoring to place its drink 
Hy-Po on the market in competition 
with plaintiff but without an effort, 
direct or indirect, to confuse the public 
or to sell its product as Coca-Cola. 

Those who have now come into the 
control of the defendant corporation 
assert that they are competing and 
intend to compete solely on the respec- 
tive merits of the beverage. 

This then is the situation. The 
defendants before the organization of 
the defendant corporation, and here- 
after for a period up to shortly before 
the commencement of this suit, cer- 
tainly had the idea of unfairly com- 
peting with plaintiff. Perhaps this 
originated with those that thereafter 
ceased to be officers of the corporation, 
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but certainly it was in the minds of 
the others, as well, originally and 
perhaps until new money and proper 
advice was given and followed. 

The plaintiff therefore was justified 
in appealing to this court for protec- 
tion and has done so in a long and 
expensive trial. 

To be sure the plaintiff's position 
must be judged by the facts as they 
were when the suit was begun, and 
not by the facts of the different con- 
ditions and at an earlier time. Coca- 
Cola v. Koke Co., 254 U. S. 147, 41 
S. Ct. 113, 65 L. Ed. 189. But it is 
likewise the duty of the court to 
protect this plaintiff from unfair com- 
petition if such continued protection 
is indicated as necessary from the facts 
proved. To what extent this further 
protection is necessary is for the court 
to decide. 

There was plainly unfair competi- 
tion intended and practiced prior to 
this suit, and if certain defendants 
again obtain control of the defendant 
corporation or circumstances change, 
the plaintiff will be put to another 
expensive and unnecessary litigation 
in order to protect its product. This 
the court cannot foresee in favor of 
defendants. 

Under such circumstances its seems 
to me that the duty of this court is 
to protect the plaintiff from such a 
situation, so far as it can do so, with- 
out unreasonable injury to the lawful 
and proper business of the defendant 
corporation. The acts of the defend- 
ants alone have been responsible for 
the litigation. Oxford University v. 
Wilmore-Andrews Pub. Co. (C.C.) 
101 F. 443, 444; Burnett v. Hahn 
(C.C.) 88 F. 694. 

As has been said: “The right of a 
defendant to avoid an injunction be- 
cause he has ceased to infringe is 
always conditional upon his showing 
affirmatively that he has_ wholly 
abandoned the business. Even then 
courts have often thought that as the 
writ cannot harm him, and as it may 
protect the plaintiff, it should issue.” 
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Wesson v. Galef (D.C.) 286 F. 621- 
626. 

And finally: “No assurance is in 
sight that petitioner, if it could shake 
respondent’s hand from its shoulder, 
would not continue its former course.” 
Guarantee Veterinary Co. v. Federal 
Trade Commission (C.C.A.) 285 F. 
853-860. See, also, Ricker & Son v. 
Leigh, 74 App. Div. 138-140, 77 
N. Y. S. 540; Nims on Unfair Com- 
petition (3d Ed.) p. 946, § 372, and 
cases cited. 

While therefore the defendant cor- 
poration has the right to color its 
product as it pleases provided there 
is no extrinsic deceiving element and 
to manufacture and sell its product in 
fair competition, I am not, in view of 
the evident facts presented, and the 
very reasonable cause of this litigation, 
persuaded that plaintiff is not entitled, 
for its own protection, to a decree 
which will protect it against any 
possible recurrence of the acts com- 
plained of. At the same time this 
will not prevent the defendant corpo- 
ration from carrying on a legitimate 
business if it so desires. 


For this situation the defendants 
alone have themselves to blame and 
the result is no more than they have 
apparently decided to do themselves. 

Accordingly, plaintiff is entitled to 
a decree, with costs, restraining the 





Employee Injured in Fight 
Merkel v. T. A. Gillespie Co., Inc., 
Supreme Court of N. J., 162 Atl. 

Rep. 250 
An injury received by an em- 
ployee in a fight with a fellow 
employee is not compensable as 
“arising out of and in course of 
employment” where the injured 
person was the aggressor. 
The facts and opinion of the 
court are as follows: 
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Workmen’s Compensation 






defendants, etc., from using in the 
connection with the manufacturing, 
offering for sale, etc., of any product, 
not being the genuine product of the 
plaintiff, on labels, in advertisements, 
or orally, the words Coca-Cola, Mixo- 
Cola, or any colorable imitation of 
plaintiff's trade-mark Coca-Cola. And 
from suggesting defendants’ product 
be substituted or passed off for or 
mixed with Coca-Cola, or from passing 
off or assisting others to pass off de- 
fendants’ product as and for Coca- 
Cola, from using in the sale or ship- 
ment of any product not the plaintiff's, 
barrels or receptacles colored red, from 
selling or disposing of any beverage 
or syrup of the same or substantially 
similar color to Coca-Cola except when 
such beverage or syrup is sold in 
bottles, receptacles, or packages marked 
or labeled prominently with the name 
of defendants’ product and designed 
or intended to be delivered to or 
plainly displayed to the ultimate con- 
sumer in said original bottle, re- 
ceptacle, or package, the said mark 
or label still remaining thereon, from 
doing any act or using any name or 
names, devices, artifices, or con- 
trivances which may be calculated to 
represent, or enable defendants’ cus- 
tomers to represent, that any product, 
not being the genuine and unadul- 
terated product of plaintiff, is Coca- 
Cola. 


Merkel, the prosecutor, and others, 
as employees of the respondent, Gil- 
lespie & Co., were engaged in laying 
water mains in Jersey City. The 
performance of this work required the 
excavation of a trench and the lower- 
ing therein, and eonnecting up, of the 
pipes, length by length. A point in 
the work seems to have been reached 
where the trench was obstructed by 
a tree stump which it was attempted 
to remove by a crane, located on the 
highway, and tackle attached to the 
stump. One Stahlberg was acting as 
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signalman for the crane operator, and 
he and Merkel and another or others 
were assigned to care for the traftic 
on the highway so that it would not 
come into collision with the crane. 
The tackle had, several times, been 
placed upon the stump, but slipped 
each time that the crane attempted 
to pull. Finally, Merkel appears to 
have undertaken to direct Stahlberg 
and other employees how to arrange 
the tackle. This started an argument 
between them, during which they called 
each other names, and finally Merkel 
approached Stahlberg making an at- 
tempt to hit him, which blow Stahlberg 
dodged and in turn he struck Merkel, 
knocking him down and injuring him. 
Upon a hearing before a Deputy 
Commisisoner of the Compensation 
Bureau, that officer found that the 
injuries to Merkel did not arise out 
of and in the course of his employ- 
ment and therefore he was not entitled 
to an award for compensation under 
the Workmen’s Compensation Act. 


Upon appeal from such finding to 
the court of common pleas that tri- 
bunal dismissed the appeal for the 
same reason, citing as authority Hul- 


ley v. Moosbrugger, 88 N. J. Law, 
161, 95 A. 1007, 1010 L. R. A. 1916C, 
1203; Walther v. American Paper Co., 
89 N. J. Law, 732, 99 A. 263; and 
Mountain Ice Co. v. MeNeil, 91 N. J. 
Law, 528, 103 A. 184, 185, L. R. A. 
1918E, 494. 


The facts in none of these cases 
present a situation identical with the 
case before us, but from them, we 
think, the policy of the courts of this 
state can clearly be discerned. 

In Hulley v. Moosbrugger, supra, 
the workman, at the time of the hap- 
pening, was engaged in a work for 
his master and as the result of the 
swing of the arm of a fellow employee, 
said to be in horseplay, which he 
attempted to dodge, he slipped and 
fell receiving injuries resulting in his 
death. The Court of Errors and 
Appeals reversed an award of com- 
pensation, that court holding: 
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“In the case at bar the employer 
was not charged with the duty to 
see to it that none of his employees 
assaulted any other one of them, either 
willfully or sportively. And when 
one made such an assault upon another 
he was guilty of the doing of a negli- 
gent act as an individual tort-feasor, 
for which his employer was not re- 
sponsible. .. . The accident in this 
case was clearly not one within the 
scope of the employment of the dece- 
dent, nor was it one arising out of a 
risk reasonably incident to that em- 
ployment. 

“We are of opinion that an employer 
is not liable, under the Workmen’s 
Compensation Act (P. L. 1911, p. 
134), to make compensation for injury 
to an employee, which was the result 
of horseplay or skylarking, so called, 
whether the injured or deceased party 
instigated the occurrence or took no 
part in it; for, while an accident, 
happening in such circumstances, may 
arise in the course of it, cannot be 
said to arise out of the employ- 
ment.” ... 


In one of our earliest cases under 
the Compensation Act, Bryant v. 
Fissel, 84 N. J. Law, 72, 86 A. 458, 
460, where the workman was killed 
by the falling upon him of a metal 
bar from an upper story of a building, 
this court, in affirming an award of 
compensation, most significantly said: 
“It is to be observed that there was 
no evidence from which it might be 
inferred that the other workman inten- 
tionally caused the bar to fall on the 
decedent, and the presumption is to 
the contrary. We are therefore not 
now concerned with the question 
whether, when an employee is inten- 
tionally injured by another, it may 
be properly characterized as an acci- 
dent as was held in Nisbet v. Rayne 
and Burn (1910) 2 K. B. 689; it 
being there said that the occurrence 
must be judged from the victim’s 
point of view.” 

Appellant cities several cases in other 
jurisdictions which appear to hold that 














270 





there may be recovery of compensa- 
tion for injuries received by a work- 
man through an assault and battery 
committed upon him by a co-worker. 


Because of what appears to us to be 
the plainly displaced contrary policy of 
the courts of this state, by the cases 
to which we have referred, we do not 
find ourselves swayed by the findings 
of other jurisdictions, and certainly 
not in the case before us where, as 
before indicated, the appellant-claim- 
ant was the aggressor. 

In the well-reasoned opinion of the 
Court of Errors of New York in 
Verschleiser v. Joseph Stern & Son, 
Inc., 229 N. Y. 192, 128 N. E. 126, 
128 it is said: “The man who initiates 
an assault is doing a willful thing, 
but this cannot be said of the man 
who, surprised by physical assault 
or insult, reacts and in self-protection 
strikes another.” In considering the 
foregoing it is to be borne in mind 
that the courts of the state of New 
York recognize the right of compensa- 
tion for injuries to an employee arising 
from attacks by co-employees. Heitz v. 
Ruppert, 218 N. Y. 148, 112 N. E. 
750, L. R. A. 1917A, 344; Verschleiser 
v. Joseph Stern & Son, Inc., 229 N.Y. 
192, 128 N. E. 126; Knocks v. Metal 
Package Corp., 231 N. Y. 78, 131 
N. E. 741; Rydeen v. Monarch Furni- 
ture Co., 240 N. Y. 295, 148 N. E. 
527; Fried v. Quinlan, 242 N. Y. 496, 
152 N. E. 399; Field v. Charmette 
Knitted Fabric Co., 245 N. Y. 139, 
156 N. E. 642. 

In L. R. A. 1916A, page 65, it is 
said: “An injury received by a work- 
man while he himself was deliberately 
assaulting a fellow workman was not 
caused by accident arising out of and 
in the course of the employment.” 

It appears to us that the contention 
that a workman injured in an affray 
with a fellow workman, in which he is 
the aggressor, cannot have compensa- 
tion under the Workmen’s Compensa- 
tion Act (Comp. St. Supp. § **236—1 
et seq.), is entirely logical, and in 
accord with the trend of judicial 
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thought as expressed and indicated by 
the cases in this state. 


Injury Held Compensable 


Snear v. Eiserloh, Court of Appeal, 
Louisiana, 144 So. Rep. 265 

Although an injury, sustained by 
an employee voluntarily leaving his 
assigned work to assist in other 
work, is not compensable under the 
Workmen’s Compensation Act, this 
rule will not be followed if the fore- 
man knowingly permits such conduct 
or if the employee’s action in no 
way causes or contributes to his 
injury. 


In this case the plaintiff was, 


hired by the defendant to unload 
coffee bags from trucks. While 
necessarily waiting around for the 
trucks to be loaded, the plaintiff 
voluntarily assisted in loading one 
of them. While doing so a bag 
fell off the truck and injured him. 
The court held that, since the plain- 
tiff had a right to stand there any- 
way, and since his action did not 
cause the accident, the defendant 
was liable for the injury. 

The opinion of the court reads 
in part, as follows: 


Defendant admits the employment 
and the occurrence of the accident, but 
denies that liability resulted, basing its 
denial on the following grounds: 

. . . Second, that at the time of 
the accident plaintiff was not engaged 
in the performance of any service for 
which he had been employed—the 
unloading of a motortruck—but had 
voluntarily undertaken to assist in 
the loading of a truck, which loading 
formed no part of his duties; that he 
was thus in the legal position of the 
plaintiffs in the matter of Pierre v. 
Barringer, 149 La. 71, 88 So. 691, 
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and in the case of Gooding v. Beaure- 
gard Laundry Co., Inc., 9 La. App. 
392, 120 So. 507, in which cases 
injuries resulted to employees who 
voluntarily left the respective positions 
to which they had been assigned, and 
who were endeavoring to assist in other 
work with which their own duties were 
in no way concerned. In such case, 
it is true that no liability results in 
compensation, because, however com- 
mendable and praiseworthy it may be 
for an employee to voluntarily en- 
deavor to assist in furthering the 
interest of his employer, the employer 
should be allowed to determine for 
himself which employee he will assign 
to each particular job and should not 
be called upon to make financial resti- 
tution for losses sustained by those 
who suffer, not as a result of the 


work which they are employed to do, 
but because they have left that work 
and undertaken to do something else. 


In support of the second defense, 


it is argued that plaintiff was em-- 


ployed solely to unload trucks and 
that he was not required to load 
them. It appears that loading a truck 
with the particular commodity involved 
here (coffee) requires more labor and 
skill than does unloading, and that 
therefore a different class of labor 
is employed for the one than that 
which is used for the other. 

Whether the evidence warrants a 
finding that plaintiff, in assisting in 
loading the truck, had stepped outside 
the lines of his duty and had thus 
unnecessarily increased the danger of 
his work, we find it very difficult to 
determine; but we have decided that, 
however the evidence may preponder- 
ate on that question of fact, defendant 
is liable and for these reasons. 


Defendant’s son and foreman testi- 
fied that he was standing immediately 
alongside plaintiff at the time of the 
accident. If plaintiff was assisting in 
the loading of the truck, then the 
foreman by permitting him to do so 
made it a part of his duties, at least 
so far as the compensation laws are 
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concerned, and defendant can no longer 
be heard to say that loading was not 
a part of plaintiff's work. 

But if, on the other hand, plaintiff 
was not assisting in the loading, but 
was merely standing idly by waiting 
for the truck to be loaded so that 
he might continue on his journey to 
the place at which his actual labors 
were to commence, then during that 
time he (plaintiff) was within the 
benevolent protection of the statute, 
for if the statement of defendant’s 
foreman be true in all particulars, 
we find that plaintiff was employed 
at one point to ride in defendant’s 
truck to a second point at which the 
truck was to be loaded and then to 
a third point at which the plaintiff 
was to perform his labor of unloading 
and that while the truck was at the 
point at which it was being loaded, 
plaintiff, while standing nearby doing 
nothing, was injured as a result of 
the falling of a pile of coffee sacks. 
During the course of that entire trip 
plaintiff was under the coverage of the 
Compensation Law to the extent that 
any accident which might have oc- 
curred would have been considered 
as having taken place “in the course 
of” the employment. 

“An aecident occurs in the course 
of an employment when it takes place 
during the time of such employment.” 
Kern v. Southport Mill, 174 La. 432, 
141 So. 19, 21. See, also, Sellers v. 
Louisiana Sawmill Company, Inc., 8 
La. App. 779, and the following cases 
therein cited: Wilson v. Banner 
Lumber Co., 108 La. 590, 82 So. 
460; Lawton v. Pacific Coast Casualty 
Co., 144 La. 664, 81 So. 219; Farris v. 
La. Long Leaf Lumber Co. et al., 148 
La. 106, 86 So. 670; Prevost v. Gheens 
Realty Co., 151 La. 508, 92 So. 38. 

If, then, injury received by an 
employee while traveling to and from 
his home in his employer’s conveyence 
can, in certain cases, be said to arise 
in the course of the employment, it 
is evident that injuries received dur- 
ing working hours’ and during the 
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course of being transported from one 
place of employment to another are 
plainly received “during the course 
of the employment.” 

But, it is not sufficient that the 
accident occur in the course of the 
employment, it must also arise “‘out 
of it,’ and, as our Supreme Court 
said in Kern v. Southport Mills, supra, 
by that is meant “that the accident 
must be the result of some risk to 
which the employee is subjected in 
the course of his employment and to 
which he would not have been sub- 
jected had he not been so employed.” 

If plaintiff, by assisting in the load- 
ing, had increased the danger to which 
he was exposed, or if the accident 
in which he was injured had_ been 
caused by his action while loading, 
then it might well be said that volun- 
tarily assisting in the loading had 
some causal connection with the injury. 
But, as we have said, if the foreman’s 
statement be true, plaintiff was stand- 
ing alongside him and was doing 
nothing. Thus plaintiff was injured 
in an accident, with the cause of 
which he was in no way concerned, 
and while he was in a place in which 
he had a right to be and in the 
course of his employment. It follows 
that since the interests of his em- 
ployer’s business required him to be 
at the place of the accident at the 
time it occurred, the accident arose 
out of the employment. 

Surely, it cannot be said that since 
plaintiff had no concern with the load- 


ing of the truck he should have re- 
mained on it during that process and 
should not have alighted therefrom. 
He was within his rights in dismount- 
ing and passing the time at any 
reasonable occupation not obviously 
more dangerous than was necessary, 
What matters it then if he assisted 
at times in loading, since that occupa- 
tion, even though it involved more 
danger than standing idly by, did not, 
as it happens in this case, cause the 
accident? Suppose he had remained 
on the seat of the truck and a pile 
of coffee sacks near by had fallen 
and injured him, manifestly he could 
have recovered. Why then should 
he not recover here? 

In Sellers v. Louisiana Sawmill Co., 
supra, it was held, as we have shown, 
that injuries received during the course 
of transportation to and from work, 
on a vehicle furnished by the em- 
ployer, arose out of and during the 
course of employment. There the 
employee had temporarily alighted 
from a caboose of a train during a 
stop. The court, holding that this 
did not alter the situation, said: 

“The stopping, getting out and get- 
ting back into the caboose was all 
under the 
incident and risk of the employment.” 

The facts here bring this matter 


that We 


facts and circumstances an 


within doctrine. 


squarely 
believe that the judgment rejecting 
plaintiff's demand was erroneous and 
that it should be reversed. 





